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 FORM 49 
[RULES 13.19, 11.21] 

 
COURT FILE NUMBER 2001-08972 

 
COURT COURT OF QUEEN'S BENCH OF ALBERTA 

 
JUDICIAL CENTRE CALGARY 

 
 IN THE MATTER OF THE COMPANIES' 

CREDITORS ARRANGEMENT ACT, R.S.C. 1985, c 
C-36, as amended 
 

 APPLICATION OF BJ SERVICES HOLDINGS 
CANADA, ULC 
 

DOCUMENT AFFIDAVIT 

ADDRESS FOR SERVICE 
AND CONTACT 
INFORMATION OF 
PARTY FILING THIS 
DOCUMENT 

BENNETT JONES LLP 
Barristers and Solicitors 
4500 Bankers Hall East 
Calgary, Alberta T2P 4K7 

Attention:    Kelsey Meyer / Keely Cameron 
Telephone No.: 403-298-3323 / 403-298-3324 
Fax No.:  403-265-7219 
Client File No.:   78081.9 

AFFIDAVIT OF ANTHONY C. SCHNUR 

Sworn on August 21, 2020 

 
I, Anthony C. Schnur, of Houston, Texas, swear and say that: 

1. I am the Chief Restructuring Officer of BJ Services, LLC ("BJ Services") and a Senior 

Managing Director with Ankura Consulting Group, LLC ("Ankura"), restructuring 

advisors to BJ Services, LLC, BJ Services Holdings Canada, ULC ("BJ Canada"), BJ 

Management Services, L.P. and BJ Services Management Holdings Corp. (collectively, the 

"Chapter 11 Debtors") and therefore have personal knowledge of the matters deposed to 

herein except where otherwise stated to be based upon information and belief, in which 

case I verily believe the same to be true. 

CLERK'S STAMP 
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Background with the Chapter 11 Debtors 

2. In May 2020, the Chapter 11 Debtors retained Ankura to assist in exploring strategic 

restructuring and sales alternatives.  As part of Ankura's retainer, it has worked with the 

Chapter 11 Debtors, their other advisors and major stakeholders to explore restructuring 

opportunities.   

3. On July 19, 2020, the Board of Directors, Board of Managers, General Partner and Sole 

Governing Body of the Chapter 11 Debtors authorized and directed the retainer of Ankura 

to represent and assist the Chapter 11 Debtors as a restructuring advisor under the United 

States Code, 11 U.S.C. §§ 101–1532 (the "U.S. Bankruptcy Code").  Attached hereto as 

Exhibit "1" is a true copy of the July 19, 2020 Omnibus Written Consent. 

4. On July 20, 2020, the Chapter 11 Debtors commenced proceedings in the United States 

Bankruptcy Court, Southern District of Texas (the "U.S. Bankruptcy Court"), pursuant 

to the U.S. Bankruptcy Code ("Chapter 11 Proceedings"). 

The Sales Process 

5. The Chapter 11 Debtors and their other affiliates (collectively, the "Company") are, 

collectively, a leading provider of hydraulic fracturing and cementing services to upstream 

oil and gas companies engaged in the exploration and production of North American oil 

and natural gas reserves.  The hydraulic fracturing and cementing services businesses of 

the Company are referred to herein as the "Fracturing Business" and the "Cementing 
Business", respectively. 

6. Prior to the commencement of the Chapter 11 Proceedings, the Chapter 11 Debtors retained 

Simmons Energy, a division of Piper Sandler & Co. ("Simmons"), an investment banking 

firm, to evaluate strategies and alternatives for the sale of certain assets.  In June 2020, 

Simmons focused on evaluating options for the Cementing Business.  I am advised that 

Simmons has contacted at least 50 potential buyers with regard to the sale of the Cementing 

Business and received two bids.  Simmons has also reached out to the same list of potential 

buyers with respect to the Fracturing Business.  Attached hereto as Exhibit "2" is the 

Declaration of Sanjiv Shah in Support of Debtors' Emergency Motions for (I) Entry of An 
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Order Approving the Cementing Bidding Procedures, and (II) Entry of an Order Approving 

the Fracturing and Titan Bidding Procedures ("Shah Declaration"). 

7. Since the commencement of the Chapter 11 Proceedings, the Chapter 11 Debtors have 

continued negotiations with the Prepetition ABL Secured Parties, the CLMG Secured 

Parties, and the GACP Secured Parties, as defined in the Chapter 11 Proceedings, being 

secured creditors of the Chapter 11 Debtors,1 with respect to the possibility of restructuring 

and the use of their cash collateral on a consensual basis to fund the Chapter 11 

Proceedings.  While no agreement has been reached for a consensual restructuring, there 

is an agreement to use the cash collateral of the Prepetition ABL Secured Parties2 for the 

purpose of funding certain vital expenses over a 30-day period ending August 29, 2020.  

This agreement is reflected in the Second Interim Cash Collateral Order granted by the 

U.S. Bankruptcy Court on August 3, 2020.  I am advised by Canadian counsel for the 

Chapter 11 Debtors that the Second Interim Cash Collateral Order has been recognized by 

this Honourable Court pursuant to an Order granted by the Honourable Madam Justice 

K. M. Horner on August 14, 2020, which attaches the Second Interim Cash Collateral 

Order as Schedule "B" thereto (the "August 14 Order"). 

8. To obtain additional funding to provide urgently-needed liquidity following August 29, 

2020, the Chapter 11 Debtors pursued two going concern sales: the sale of the Chapter 11 

Debtors' Cementing Business (the "Cementing Business Transaction") and the sale of 

four of the Chapter 11 Debtors' fleets used in the Fracturing Business and certain 

intellectual property relating to the Chapter 11 Debtors' next generation fracturing pump 

platform (the "Fracturing Fleet Transaction").   

9. Simmons has provided evidence to the U.S. Bankruptcy Court as provided in Exhibit "2" 
that in the current market, these assets should command a higher valuation through going-

concern sales than liquidation, as many companies have under-utilized cementing and 

fracturing equipment.  As a result, Simmons has advised that there is immense pressure to 

                                                 
1 The CLMG Secured Parties are not secured creditors of BJ Canada. 
2 As well as the CLMG Collateral of the CLMG Secured Parties and the GACP Collateral of the GACP Secured Parties, as those terms are defined 
in the motion for the Cash Collateral Order attached as Exhibit "14" to the Affidavit of Warren Zemlak sworn in these proceedings on July 22, 
2020. 
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finalize the sales as soon as possible, as value will be lost if the Chapter 11 Debtors must 

cease operations prior to the sale of these assets.   

10. The Cementing Business Transaction and the Fracturing Fleet Transaction (collectively, 

the "Transactions") are expected to save approximately 600 jobs (76 of which are in 

Canada), and bring at least USD $60 million into the Chapter 11 Debtors' estates for the 

benefit of the Chapter 11 Debtors.  Attached hereto as Exhibit "3" is a true copy of my 

Supplemental Declaration in support of the Chapter 11 Debtors' Cash Collateral Motion 

filed in the U.S. Bankruptcy Court on July 28, 2020.  I confirm that the contents of my 

Supplemental Declaration are true.   

11. On July 29, 2020, the U.S. Bankruptcy Court granted two Orders to establish sales 

processes with respect to the Cementing Business Transaction and Fracturing Fleet 

Transaction (the "Cementing Bidding Procedures Order" and the "Fracking Bidding 
Procedures Order", respectively).  

12. The Cementing Bidding Procedures Order inter alia, (a) authorizes and approves the 

Bidding Procedures (as defined therein) for the Sale of the Cementing Business (as those 

terms are defined therein), (b) establishes certain dates and deadlines, including the Bid 

Deadline and the date of the Auction (as those terms are defined therein), if any, 

(c) approves the form and manner of the Auction, if any, and Winning Bidder (as defined 

therein), (d) approves the Assumption and Assignment Procedures (as defined therein) for 

the assumption and assignment of certain executory contracts and unexpired leases and 

related cure amounts, and (e) grants related relief.  The motion for the Cementing Bidding 

Procedures Order is attached as Exhibit "14" to the Affidavit No. 3 of Warren Zemlak filed 

August 12, 2020 in these proceedings.  I am advised by Canadian legal counsel for the 

Chapter 11 Debtors that the Cementing Bidding Procedures Order granted by the U.S. 

Bankruptcy Court on July 29, 2020 has been recognized by this Honourable Court by way 

of the August 14 Order, which attaches a copy of the Cementing Bidding Procedures Order 

as Schedule "G". 

13. The Fracking Bidding Procedures Order inter alia, (a) authorizes and approves the Bidding 

Procedures (as defined therein) for the Sale of the Assets (as those terms are defined 

therein), (b) establishes certain dates and deadlines, including the Bid Deadline and the 
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date of the Auction (as those terms are defined therein), if any, (c) approves the form and 

manner of the Auction, if any, and the Sale Hearing (as defined therein), (d) approves the 

Assumption and Assignment Procedures (as defined therein) for the assumption and 

assignment of certain executory contracts and unexpired leases and related cure amounts, 

and (e) grants related relief.  The motion for the Fracking Bidding Procedures Order is 

attached as Exhibit "16" to the Affidavit No. 3 of Warren Zemlak filed August 12, 2020 in 

these proceedings.  I am advised by Canadian legal counsel for the Chapter 11 Debtors that 

the Fracking Bidding Procedures Order granted by the U.S. Bankruptcy Court on July 29, 

2020 has been recognized by this Honourable Court by way of the August 14 Order, which 

attaches a copy of the Fracking Bidding Procedures Order as Schedule "H". 

14. On August 7, 2020, the Chapter 11 Debtors filed a Notice of Auction and Designation of 

Stalking Horse Bidder for Sale of Cementing Business.  Attached hereto as Exhibit "4" is 

a true copy of the Notice.  No similar notice was provided with respect to the Fracturing 

Fleet Transaction, as the information relating to the auction and stalking horse agreement 

was contained in the Fracking Bidding Procedures Order. 

15. After consultation with key stakeholders including the Official Committee of Unsecured 

Creditors formed in the Chapter 11 Proceedings, the Chapter 11 Debtors extended the 

deadlines set out in the Bidding Procedures Orders, with the extended bid deadline being 

August 17, 2020.  The ability to extend the deadlines further was constrained by the cash 

flow of the Chapter 11 Debtors. Attached hereto as Exhibit "5" is the Notice of Sale and 

Revised Sale Deadlines, Auction, and Hearing Date. 

16. I am advised by Sanjiv Shah of Simmons that as part of the Cementing Business sales 

process, 94 parties were contacted, 34 non-disclosure agreements were signed and in 

addition to the Cementing Business Stalking Horse APA, 2 qualified bids were received. 

17. I am advised by Sanjiv Shah of Simmons that as part of the Fracturing Business sales 

process, 94 parties were contacted, 34 non-disclosure agreements were signed and in 

addition to the Fracturing Stalking Horse APA, 5 qualified bids were received. 

18. An auction was held on August 19 and August 20, 2020 in accordance with the Cementing 

Bidding Procedures Order and the Fracking Bidding Procedures Order.  Nine bids were 
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presented following the auction.  Attached hereto to as Exhibit "6" is a summary of the 

qualified bids.  Five bids were selected by two disinterested directors of BJ Services, 

Jeffrey Dane and Dorothy M. Ables, as the winning bids ("Winning Bids") and reflect the 

highest bids for the assets.  A Notice of Winning Bidders was filed with the U.S. 

Bankruptcy Court on August 20, 2020, which attaches copies of the asset purchase 

agreements in relation to each of the five Winning Bids, which include the Cementing 

Business Stalking Horse APA and the Fracturing Stalking Horse APA as well as the 

following three additional asset purchase agreements (each of which are subject to further 

amendments): 

(a) Asset Purchase Agreement dated August 20, 2020 between BJ Services, LLC as 

seller and Alamo Pressure Pumping, LLC as purchaser (the "Alamo APA") for the 

purchase of certain equipment related to the Fracturing Business; 

(b) Asset Purchase Agreement between BJ Services, LLC as seller and Baker Hughes 

Oilfield Operations LLC as purchaser (the "Baker Hughes Cementing 
Equipment APA") for the purchase of certain equipment related to the Cementing 

Business; 

(c) Asset Purchase Agreement between BJ Services, LLC as seller and Baker Hughes 

Oilfield Operations LLC as purchaser (the "Baker Hughes Shared Lab 
Equipment APA") for the purchase of equipment and other tangible assets located 

in a shared lab facility at 11211 FM 2920, Tomball, Texas, 77375. 

A copy of the Notice of Winning Bidders is attached as Exhibit "1" to the Affidavit #4 of 

Warren Zemlak sworn in support of this Application. 

19. Support for the Winning Bids has been provided by the Prepetition ABL Agent and Official 

Committee of Unsecured Creditors. Simmons has also provided by support for the 

proposed sales as set out in the Declaration of Sanjiv Shah filed in the Chapter 11 

Proceedings on August 21, 2020.  Attached hereto as Exhibit "7" is a true copy of the 

Declaration of Sanjiv Shah filed with the U.S. Bankruptcy Court on August 21, 2020. 
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20. No objections have been received with respect to the Baker Hughes Cementing Equipment 

APA or the Baker Hughes Shared Lab Equipment APA.  

21. I am advised by Counsel for the Chapter 11 Debtors that limited objections were made with 

respect to approval of the Cementing Business Stalking Horse APA.  Those objections 

include: 

(a) Chevron Canada Limited's Objection to the Debtors' Schedule of Assumed 

Contracts pending clarification and additional information. Chevron Canada 

Limited requested that the Court (i) deny assignment of the CCL Contract (as 

defined in the objection) absent Chevron's express consent to such assignment; 

(ii) order as a condition to assumption of the CCL Contract, that the Chapter 11 

Debtors, or an acceptable assignee, cure all pre-petition and post-petition defaults, 

(iii) require any acceptable assignee to provide adequate assurance of future 

performance, and (iv) grants such other and further relief as the U.S. Bankruptcy 

Court deems just and proper; and 

(b) a number of Taxing Authorities have objected to the sale of the Cementing Business 

free and clear of municipal taxes owing pursuant to the Texas Tax Code. 

22. I am advised by Counsel for the Chapter 11 Debtors, GACP Finance Co., LLC ("GACP"), 

as administrative agents of the lenders under the Term Loan Credit and Guaranty 

Agreement, objected to the Fracturing Fleet Stalking Horse APA on the basis that the 

proposed sale is to an insider, fails to maximize value and violates the statutory rights of 

the Agent under the Term Loan Agreement.  GACP has also submitted a credit bid with 

respect to some of the assets that form part of the Fracturing Fleet Stalking Horse APA. A 

number of Taxing Authorities have objected to the sale of the Fracking Fleet free and clear 

of municipal taxes owing pursuant to the Texas Tax Code. 

The Fracturing Fleet Sale Order 

23. On August 21, 2020, the U.S. Bankruptcy Court approved the Fracturing Fleet APA (the 

"Fracturing Fleet Sale Order").  A copy of the Fracturing Fleet Sale Order is attached as 

Exhibit "3" of the Affidavit #4 of Warren Zemlak sworn in support of this Application. 
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24. I have reviewed the Fracturing Fleet Sale Order.  I understand from my attendance at the 

hearing before the U.S. Bankruptcy Court on August 21, 2020 that in granting the 

Fracturing Fleet Sale Order, the U.S. Bankruptcy Court considered (i) the severe cash 

constraints facing the Chapter 11 Debtors; (ii) the impacts of the transactions on allowing 

the Chapter 11 Debtors to continue to operate and preserve jobs; (iii) that the sale would 

be more beneficial to stakeholders than a sale under a Chapter 7 liquidation; (iv) the extent 

to which the creditors were consulted; (v) the effects of the proposed sale on creditors and 

other interested parties, (vi) whether the consideration is reasonable and fair, considering 

market value, and, (vii) given that the proposed purchaser of the fracturing assets is a 

related party to the sellers, the U.S. Bankruptcy Court considered whether good faith efforts 

were made to sell the assets to purchasers unrelated to the sellers, and whether the 

consideration to be received was equal or superior to the consideration that would be 

received under any other offer made in accordance with the process leading to the proposed 

sale or disposition.  

25. Further, Judge Isgur of the U.S. Bankruptcy Court commented, in granting the Fracturing 

Fleet Sale Order, that: 

(a) the evidence was uncontroverted that the auction was done properly, and that the 

Fracturing Stalking Horse APA was the highest and best bid; 

(b) the purchaser is at arm's length and is a good faith purchaser; and 

(c) that the allocation of the purchase price is to be determined at a later hearing before 

the U.S. Bankruptcy Court. 

26. The sale contemplated by the Fracturing Fleet Sale Order will save approximately 300 jobs 

including 76 jobs in Canada and yield proceeds of approximately USD $34 million for the 

Chapter 11 Debtors. 

Conclusion 

27. Ankura understands that BJ Services Holdings Canada, ULC as the Foreign Representative 

believes that recognition of the Fracturing Fleet Sale Order is necessary for the protection 

of the Chapter 11 Debtors' property and is in the interests of the Chapter 11 Debtors.  





EXHIBIT 1 
  





OMNIBUS WRITTEN CONSENT IN LIEU OF MEETINGS 
OF THE BOARD OF DIRECTORS, BOARD OF MANAGERS, 
GENERAL PARTNER, AND SOLE GOVERNING BODY OF 

BJ SERVICES, LLC 
BJ MANAGEMENT SERVICES, L.P. 

BJ SERVICES HOLDINGS CANADA, ULC  
BJ SERVICES MANAGEMENT HOLDINGS CORPORATION 

July 19, 2020 

The undersigned, comprising all of the Independent Directors of BJ Services, LLC, a 
Delaware limited liability company (“BJ Services”), and the members of the board of managers, 
directors, general partner, or other governing body, as applicable (collectively, the “Board”), of 
the applicable entity set forth on Exhibit A attached hereto (collectively and individually, as 
applicable, the “Company”), with each such Company (other than BJ Services) being an indirect 
or direct subsidiary of BJ Services, hereby take the following actions and adopt the following 
resolutions pursuant to, as applicable, the limited liability company agreement, operating 
agreement, articles, bylaws, partnership agreement, or similar governing document (in each case 
as amended or amended and restated) of each Company (the “Governing Documents”) and the 
laws of the state or province of formation of each Company as set forth next to each Company’s 
name on Exhibit A; 

WHEREAS, on June 26, 2020, the Board of BJ Services delegated Dorothy M. Ables and 
Jeffrey Dane (the “Independent Directors”), among other things “certain rights, authority, and 
powers in connection with any matters pertaining to a sale, restructuring, reorganization, or other 
recapitalization transaction and related financing (each of the foregoing and any combination of 
the foregoing, a “Restructuring Transaction”) in which a conflict exists between the Company, on 
the one hand, and its shareholders, affiliates, or the Directors other than the Independent Directors, 
and the Company’s officers, on the other hand (the “Conflict Matters”)” and the “authority to 
review and act upon (as set forth herein) any matter arising in or related to a Restructuring 
Transaction that constitutes a Conflict Matter”; 

WHEREAS, the Board has been informed of and considered presentations and 
documentation by management and the Company’s financial and legal advisors regarding the 
liquidity situation and the strategic alternatives available to the Company, including efforts to 
pursue a going-concern transaction and planning for a liquidation, and the effect of the foregoing 
on the Company’s business; 

WHEREAS, the Board had the opportunity to consult with the Company’s management 
and financial and legal advisors and to fully consider and pursue each of the available strategic 
alternatives to the proposed wind down, including negotiating with all stakeholders regarding the 
terms of a refinancing, recapitalization, and/or consensual out-of-court or in-court reorganization, 
and the Board remained apprised of all such efforts; and 

WHEREAS, the Board has determined, in light of the circumstances and options available 
to the Company to maximize the value of the Company for all stakeholders, in the judgment of the 
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Board, that the following resolutions are advisable and in the best interests of the Company, its 
equityholders, its creditors, and all other parties in interest. 

NOW, THEREFORE, BE IT: 

Conflicts Matters 

RESOLVED that, the Independent Directors having determined that the decisions 
contemplated hereunder may be Conflict Matters and as such, the Independent Directors 
have determined to act with respect to the matters contemplated hereby on behalf of 
BJ Services. 

Chapter 11 and CCAA Filing 

RESOLVED, that in the judgment of the Board, it is desirable and in the best interests of 
the Company, its creditors, and other parties in interest, that each Company shall be, and 
hereby is, authorized to file or cause to be filed a voluntary petition for relief (such 
voluntary petition, and the voluntary petitions to be filed by each Company, collectively, 
the “Chapter 11 Cases”) under the provisions of chapter 11 of title 11 of the United States 
Code, 11 U.S.C. §§ 101–1532 (the “Bankruptcy Code”) in the United States Bankruptcy 
Court for the Southern District of Texas (the “Bankruptcy Court”) or other court of 
competent jurisdiction and shall be and hereby is authorized to file or cause to be filed an 
application for relief (the proceedings commenced by such application, the “CCAA 
Proceedings”) under the provisions of the Companies’ Creditors Arrangement Act, R.S.C. 
1985, c. C-36, as amended (the “CCAA”) in the Court of Queen’s Bench of Alberta (the 
“Canadian Court”), and any other petition for relief or recognition or other order that may 
be desirable under applicable law in the United States or Canada; and  

RESOLVED FURTHER, that the duly appointed officers of each Company (collectively, 
the “Authorized Officers”), acting alone or with one or more other Authorized Officers be, 
and each of them hereby is, authorized, empowered, and directed to execute and file on 
behalf of each Company for which such Authorized Officers are authorized to act, all 
petitions, schedules, lists, and other motions, objections, replies, applications, papers, or 
documents, and to take any and all action that they deem necessary, appropriate, or 
desirable to obtain such relief, including, without limitation, any action necessary, 
appropriate, or desirable to maintain the ordinary course operation of the Company’s 
businesses or to assist the Company in the Chapter 11 Cases and the CCAA Proceedings 
and in carrying out its duties under the provisions of the Bankruptcy Code and the CCAA. 

Retention of Professionals 

RESOLVED, that each of the Authorized Officers be, and hereby is, authorized and 
directed to employ the law firm of Kirkland & Ellis LLP and Kirkland & Ellis 
International LLP (together, “Kirkland”), as general bankruptcy counsel, to represent and 
assist the Company for which such Authorized Officers are authorized to act in carrying 
out its duties under the Bankruptcy Code, and to take any and all actions to advance the 
Company’s rights and obligations, including filing any motions, objections, replies, 
applications, or pleadings; and in connection therewith, each of the Authorized Officers, 
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with power of delegation, is hereby authorized and directed to execute appropriate retention 
agreements, pay appropriate retainers, and to cause to be filed an appropriate application 
for authority to retain Kirkland in accordance with applicable law;  

RESOLVED FURTHER, that each of the Authorized Officers be, and hereby is, authorized 
and directed to employ the law firm of Gray, Reed & McGraw LLP (“Gray Reed”), as 
co-bankruptcy counsel, to represent and assist the Company in carrying out its duties under 
the Bankruptcy Code, and to take any and all actions to advance the Company’s rights and 
obligations, including filing any motions, objections, replies, applications, or pleadings; 
and in connection therewith, each of the Authorized Officers, with power of delegation, is 
hereby authorized and directed to execute appropriate retention agreements, pay 
appropriate retainers, and to cause to be filed an appropriate application for authority to 
retain Gray Reed in accordance with applicable law; 

RESOLVED FURTHER, that each Authorized Officer be, and hereby is, authorized, 
empowered and directed to employ the law firm of Bennett Jones LLP (“Bennett Jones”) 
as BJ Services Holdings Canada, ULC (“BJ Canada”)  counsel, to represent and assist BJ 
Canada in carrying out its duties under the CCAA and the CCAA Proceedings and to take 
any and all actions to advance the Company’s rights and remedies, including filing any 
pleadings with the Canadian Court on behalf of BJ Canada; and, in connection therewith, 
each Authorized Officer is, with power of delegation, hereby authorized, empowered and 
directed to execute appropriate retention agreements, and pay appropriate retainer, and 
authorized and empowered to cause to be filed an appropriate application for authority to 
retain Bennett Jones in accordance with applicable law; 

RESOLVED FURTHER, that each of the Authorized Officers be, and hereby is, authorized 
and directed to employ the firm of PJT Partners LP (“PJT”), as investment banker, to 
represent and assist the Company for which such Authorized Officers are authorized to act 
in carrying out its duties under the Bankruptcy Code, and to take any and all actions to 
advance the Company’s rights and obligations, including filing any motions, objections, 
replies, applications, or pleadings; and in connection therewith, each of the Authorized 
Officers, with power of delegation, is hereby authorized and directed to execute appropriate 
retention agreements, pay appropriate retainers, and to cause to be filed an appropriate 
application for authority to retain PJT in accordance with applicable law;  

RESOLVED FURTHER, that each of the Authorized Officers be, and hereby is, authorized 
and directed to employ the firm of Ankura Consulting Group, LLC (“Ankura”), as 
restructuring advisor, to represent and assist the Company for which such Authorized 
Officers are authorized to act in carrying out its duties under the Bankruptcy Code, and to 
take any and all actions to advance the Company’s rights and obligations, including filing 
any motions, objections, replies, applications, or pleadings; and in connection therewith, 
each of the Authorized Officers, with power of delegation, is hereby authorized and 
directed to execute appropriate retention agreements, pay appropriate retainers, and to 
cause to be filed an appropriate application for authority to retain Ankura in accordance 
with applicable law;  
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RESOLVED FURTHER, that each of the Authorized Officers be, and hereby is, authorized 
and directed to employ Donlin, Recano & Company, Inc. (“DRC”), as notice, claims, and 
solicitation agent, to represent and assist the Company for which such Authorized Officers 
are authorized to act in carrying out its duties under the Bankruptcy Code, and to take any 
and all actions to advance the Company’s rights and obligations, including filing any 
motions, objections, replies, applications, or pleadings; and in connection therewith, each 
of the Authorized Officers, with power of delegation, is hereby authorized and directed to 
execute appropriate retention agreements, pay appropriate retainers, and to cause to be filed 
an appropriate application for authority to retain DRC in accordance with applicable law;  

RESOLVED FURTHER, that, to the extent needed as part of the chapter 11 cases,  each 
of the Authorized Officers be, and hereby is, authorized and directed to employ the firms 
of Hilco Valuation Services, LLC, Hilco Industrial, LLC, Hilco Real Estate, LLC, Hilco 
IP Services, LLC d/b/a Hilco Streambank, Hilco Receivables, LLC, Hilco Appraisal 
Services CO., HRE Canada ULC, Hilco Industrial Acquisitions Canada ULC, and Hilco 
Receivables Canada ULC (collectively, “Hilco”), as marketing and selling professionals, 
to represent and assist the Company for which such Authorized Officers are authorized to 
act in carrying out its duties under the Bankruptcy Code, and to take any and all actions to 
advance the Company’s rights and obligations, including filing any motions, objections, 
replies, applications, or pleadings; and in connection therewith, each of the Authorized 
Officers, with power of delegation, is hereby authorized and directed to execute appropriate 
retention agreements, pay appropriate retainers, and to cause to be filed an appropriate 
application for authority to retain Hilco in accordance with applicable law;  

RESOLVED FURTHER, that, to the extent needed as part of the chapter 11 cases,  each 
of the Authorized Officers be, and hereby is, authorized and directed to employ the firms 
of Ritchie Bros. Auctioneers (America) Inc., IronPlanet, Inc., Ritchie Bros. Auctioneers 
(Canada) Ltd. and IronPlanet Canada Ltd. (collectively, “Ritchie”), as marketing and 
selling professionals, to represent and assist the Company for which such Authorized 
Officers are authorized to act in carrying out its duties under the Bankruptcy Code, and to 
take any and all actions to advance the Company’s rights and obligations, including filing 
any motions, objections, replies, applications, or pleadings; and in connection therewith, 
each of the Authorized Officers, with power of delegation, is hereby authorized and 
directed to execute appropriate retention agreements, pay appropriate retainers, and to 
cause to be filed an appropriate application for authority to retain Ritchie in accordance 
with applicable law;  

RESOLVED FURTHER, that each of the Authorized Officers be, and hereby is, authorized 
and directed to employ the firm of PricewaterhouseCoopers LLP (“PwC”), as tax 
consultant to represent and assist the Company for which such Authorized Officers are 
authorized to act in carrying out its duties under the Bankruptcy Code, and to take any and 
all actions to advance the Company’s rights and obligations, including filing any motions, 
objections, replies, applications, or pleadings; and in connection therewith, each of the 
Authorized Officers, with power of delegation, is hereby authorized and directed to execute 
appropriate retention agreements, pay appropriate retainers, and to cause to be filed an 
appropriate application for authority to retain PwC in accordance with applicable law;  

Case 20-33627   Document 1   Filed in TXSB on 07/20/20   Page 17 of 27



5 

RESOLVED FURTHER, that each of the Authorized Officers be, and hereby is, authorized 
and directed to employ any other professionals to assist the Company for which such 
Authorized Officers are authorized to act in carrying out its duties under the Bankruptcy 
Code and the CCAA; and in connection therewith, each of the Authorized Officers, with 
power of delegation, is hereby authorized and directed to execute appropriate retention 
agreements, pay appropriate retainers, and to cause to be filed an appropriate application 
for authority to retain the services of any other professionals as necessary; and 

RESOLVED FURTHER, that each of the Authorized Officers be, and hereby is, with 
power of delegation, authorized, empowered, and directed to execute and file all petitions, 
schedules, motions, objections, replies, applications, pleadings, lists, and other papers and, 
in connection therewith, to employ and retain all assistance by legal counsel, accountants, 
investment bankers, financial advisors, restructuring advisors, and other professionals and 
to take and perform any and all further acts and deeds that each of the Authorized Officers 
deem necessary, proper, or desirable in connection with the Company’s Chapter 11 Cases 
and the CCAA Proceedings, with a view to the successful prosecution of the case. 

Appointment of Chief Restructuring Officer 

RESOLVED, that in the judgment of the Board, it is desirable and in the best interest of 
the Company to appoint Mr. Anthony Schnur to the office of Chief Restructuring Officer 
of BJ Services, and Mr. Anthony Schnur be, and hereby is, appointed to the office of Chief 
Restructuring Officer of BJ Services, upon such terms and conditions as described to the 
Board and set forth in the engagement letter (the “CRO Engagement Letter”), in each case 
in accordance with the terms of the Governing Documents of the Company; 

RESOLVED FURTHER, that the Chief Restructuring Officer shall report to the 
Independent Directors and shall serve at the pleasure and direction of the Independent 
Directors; and 

RESOLVED FURTHER, that Mr. Anthony Schnur is hereby authorized and empowered 
to perform such duties and responsibilities on behalf of the Company set forth in the CRO 
Engagement Letter, and such other duties and responsibilities as the Independent Directors 
may determine are reasonable and appropriate under the circumstances.  

Cash Collateral and Adequate Protection 

WHEREAS, the Company is party to that certain Revolving Credit and Guaranty 
Agreement, dated as of May 20, 2017 (as amended, restated, amended and restated, 
supplemented, or otherwise modified from time to time in accordance with the terms 
therein, the “Credit Agreement”), by and among BJ Services, as borrower; BJ Management 
Services, L.P., BJ Services Management Holding Corporation, and BJ Services Holdings 
Canada ULC, as guarantors; the lenders party thereto (the “Lenders”); and the Prepetition 
ABL Agent, pursuant to which the Lenders party thereto have made certain loans and 
financial accommodations available to the Company. 
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WHEREAS, the Company will obtain benefits from the use of collateral, including cash 
collateral, as that term is defined in section 363(a) of the Bankruptcy Code (the “Cash 
Collateral”), which is security for the Lenders. 

Now, THEREFORE, BE IT: 

RESOLVED, that in order to use and obtain the benefits of the Cash Collateral, and in 
accordance with section 363 of the Bankruptcy Code, the Company will provide certain 
adequate protection to the Lenders (the “Adequate Protection Obligations”), as 
documented in the proposed order regarding the use of cash collateral (the “Cash Collateral 
Order”) that will be submitted for approval to the Bankruptcy Court; 

RESOLVED FURTHER, that the Company, as debtor and debtor in possession under the 
Bankruptcy Code be, and hereby is, authorized to incur the Adequate Protection 
Obligations and to undertake any and all related transactions on substantially the same 
terms as contemplated under the Cash Collateral Order; 

RESOLVED FURTHER, that each of the Authorized Officers be, and hereby is, 
authorized, directed, and empowered in the name of, and on behalf of, the Company to 
seek approval of the use of Cash Collateral pursuant to the Cash Collateral Order, and, to 
the extent applicable to the Company, any Authorized Officer be, and hereby is, authorized, 
empowered, and directed to negotiate, execute, and deliver any and all agreements, 
instruments, or documents, by or on behalf of the Company, as necessary or advisable to 
implement the Cash Collateral Order, including providing for adequate protection to the 
Lenders in accordance with section 363 of the Bankruptcy Code, as well as any additional 
or further agreements for the use of collateral or debtor-in-possession financing in 
connection with the Chapter 11 Cases, which agreement(s) may require the Company to 
grant adequate protection and security interests to the Lenders or other parties and each 
other agreement, instrument, or document to be executed and delivered in connection 
therewith, by or on behalf of the Company pursuant thereto or in connection therewith, all 
with such changes therein and additions thereto as any Authorized Officer, in his or her 
absolute discretion approves, such approval to be conclusively evidenced by the taking of 
such action or by the execution and delivery thereof; and  

RESOLVED FURTHER, that each of the Authorized Officers be, and hereby is, 
authorized, directed, and empowered in the name of, and on behalf of, the Company to 
execute, deliver, and file any amendments, supplements, modifications, renewals, 
replacements, consolidations, substitutions, and extensions of the Cash Collateral Order or 
to take any other action which shall in his/her or their absolute discretion be necessary, 
desirable, proper, or advisable to give effect to the foregoing resolutions, which 
determination shall be conclusively evidenced by his/her, or their execution or approval 
thereof. 

Wind Down of Operations 

RESOLVED, that, in the judgement of the Board, it is desirable and in the best interest of 
the Company, its creditors, and other parties in interest, that the Company wind down its 
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affairs in a manner consistent with the process described to the Board (including by issuing 
appropriate notices (including any notices under the Worker Adjustment and Retraining 
Notification Act) and terminating employees in connection with the wind down), with such 
modifications or in such other manner as may be necessary or appropriate to best maximize 
the value of the Company;  

RESOLVED FURTHER, that the wind-down and dissolution of the Company as described 
to the Board, along with all corporate action and any documents and agreements necessary 
to implement the wind down be, and hereby are, in all respects authorized and approved; 
and 

RESOLVED FURTHER, that each of the Authorized Officers be, and hereby is, 
authorized, directed, and empowered in the name of, and on behalf of, the Company to 
execute, deliver, and file any pleadings, motions, documents, agreements, notices, or 
applications, pay appropriate amounts, or to take any other action which shall in his, her, 
or their absolute discretion be necessary, desirable, proper, or advisable to give effect to 
the foregoing resolutions, which determination shall be conclusively evidenced by his, her, 
or their execution thereof. 

Asset Sales in Connection with Chapter 11 

RESOLVED, that the Company is authorized to enter into that certain asset purchase 
agreement (including all exhibits and schedules related thereto, the “Stalking Horse APA”) 
with TES Asset Acquisition, LLC (“TES”) for the sale of certain assets of the Company 
and to undertake any and all related transactions contemplated thereby, on terms materially 
consistent with those described to the Board and set forth in the current draft of the Stalking 
Horse APA; 

RESOLVED FURTHER, that each of the Authorized Officers be, and hereby are, 
authorized, directed, and empowered in the name of, and on behalf of, the Company to 
execute, on behalf of the Company, the Stalking Horse APA and to execute and file, on 
behalf of the Company, a motion seeking approval of the Stalking Horse APA and 
procedures related to a competitive sale process related thereto (the “Bidding Procedures 
Motion”) with the Bankruptcy Court; 

RESOLVED FURTHER, that each of the Authorized Officers be, and hereby are, 
authorized, directed, and empowered in the name of, and on behalf of, the Company to 
conduct the auction approved by the Bankruptcy Court pursuant to the Bidding Procedures 
Motion (the “Auction”) and to negotiate, for and on behalf of the Company, such 
agreements, documents, assignments, and instruments as may be necessary, appropriate, 
or desirable in connection with the sale to TES or such other successful bidder at the 
Auction; and  

RESOLVED FURTHER, that each of the Authorized Officers be, and hereby is, 
authorized, directed, and empowered in the name of, and on behalf of the Company, to 
begin the process of auctioning or selling the Company’s remaining assets in conjunction 
with the chapter 11 filing and in connection therewith, each Authorized Officer, with power 
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of delegation, is hereby authorized and directed to execute any appropriate sale or other 
documents or retention agreements, pay appropriate retainers, and to cause to be filed 
appropriate applications for authority to retain the services of applicable agents. 

General 

RESOLVED, that in addition to the specific authorizations heretofore conferred upon the 
Authorized Officers, each of the Authorized Officers (and their designees and delegates) 
be, and hereby is, authorized and empowered, in the name of and on behalf of the Company 
for which such Authorized Officers are authorized to act, to take or cause to be taken any 
and all such other and further action, and to execute, acknowledge, deliver, and file any 
and all such agreements, certificates, instruments, notices, and other documents and to pay 
all expenses, including but not limited to filing fees, in the case as in such officer’s or 
officers’ judgment, shall be necessary, advisable, or desirable in order to fully carry out the 
intent and accomplish the purposes of the resolutions adopted herein;  

RESOLVED FURTHER, that each Company and the Board has received sufficient notice 
of the actions and transactions relating to the matters contemplated by the foregoing 
resolutions, as may be required by the organizational documents of the applicable 
Company, or hereby waives any right to have received such notice; 

RESOLVED FURTHER, that all acts, actions, and transactions relating to the matters 
contemplated by the foregoing resolutions done in the name of and on behalf of the 
Company, which acts would have been approved by the foregoing resolutions except that 
such acts were taken before the adoption of these resolutions, are hereby in all respects 
approved and ratified as the true acts and deeds of the Company with the same force and 
effect as if each such act, transaction, agreement, or certificate has been specifically 
authorized in advance by resolution of the Board; 

RESOLVED FURTHER, that each of the Authorized Officers (and their designees and 
delegates) be, and hereby is, authorized and empowered to take all actions or to not take 
any action in the name of the Company for which such Authorized Officers are authorized 
to act with respect to the transactions contemplated by these resolutions hereunder as the 
Board, in each case, as such Authorized Officer shall deem necessary or desirable in such 
Authorized Officer’s reasonable business judgment as may be necessary or convenient to 
effectuate the purposes of the transactions contemplated herein;  

RESOLVED FURTHER, that this consent may be executed in any number of counterparts, 
each of which shall be deemed to be an original, and such counterparts shall constitute but 
one and the same consent; 

RESOLVED FURTHER, that electronic or photostatic copies of signatures to this consent 
shall be deemed to be originals and may be relied on to the same extent as the originals; 
and 

RESOLVED FURTHER, that the actions taken by the foregoing resolutions shall have the 
same force and effect as if taken at a meeting of the Board, as applicable, duly called and 
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constituted pursuant to the Company’s Governing Documents, and the applicable laws of 
the jurisdiction in which the Company is organized. 

* * * * *
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IN THE UNITED STATES BANKRUPTCY COURT 
SOUTHERN DISTRICT OF TEXAS 

HOUSTON DIVISION 

 )  
In re: ) Chapter 11 
 )  
BJ SERVICES, LLC, et al.,1 )

)
Case No. 20-10566 (MI) 

    Debtors. ) (Jointly Administered) 
 )  

DECLARATION OF SANJIV SHAH IN SUPPORT OF DEBTORS’ EMERGENCY 
MOTIONS FOR (I) ENTRY OF AN ORDER APPROVING THE CEMENTING 

BIDDING PROCEDURES, AND (II) ENTRY OF AN ORDER APPROVING THE 
FRACTURING AND TITAN BIDDING PROCEDURES 

I, Sanjiv Shah, declare under penalty of perjury:  

1. I am a Managing Director and Co-Head of Energy Investment Banking for 

Simmons Energy, a division of Piper Sandler & Co. (“Simmons”), an investment banking firm 

with principal offices located at 609 Main Street, Suite 3800, Houston, TX 77002.  The debtors 

and debtors in possession (collectively, the “Debtors”) are proposing to retain Simmons as their 

investment banker to assist in the marketing and sale of their cementing services business  

(the “Cementing Business”) and certain machinery and equipment that comprise four of the 

Debtors’ fracturing fleets (the “Fracturing Business”) as going concerns, as well as certain 

intellectual property relating to the Debtors’ next-generation fracturing pump platform referred to 

                                                 
1  The Debtors in these chapter 11 cases, along with the last four digits of each Debtor’s federal tax identification 

number, are:  BJ Services, LLC (3543); BJ Management Services, L.P. (8396); BJ Services Holdings Canada, 
ULC (6181); and BJ Services Management Holdings Corporation (0481).  The Debtors’ service address is:  11211 
Farm to Market 2920 Road, Tomball, Texas 77375. 
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as TITAN™ (the “Titan Assets” and together with the Cementing Business and Fracturing 

Business, the “Businesses” 2) in these chapter 11 cases.3   

2. Simmons is the energy industry division of a full-service investment banking firm, 

Piper Sandler & Co., which provides financial advisory services in the areas of mergers and 

acquisitions, capital raising, and restructuring, across a broad range of industries.  Simmons and 

its senior professionals have extensive experience in advising on transactions involving oilfield 

services companies.  Simmons’ parent company and its senior professionals have extensive 

experience in the reorganization and restructuring of distressed companies, including in the energy 

industry, both out of court and in chapter 11 cases. 

3. I have over 12 years of investment banking experience advising companies in 

connection with transactions involving oilfield services companies, including mergers and 

acquisitions, capital markets projects, other financings, and restructuring projects.  My financial 

advisory engagements span more than 100 closed transactions or assignments, including several 

in the hydraulic fracturing and cementing services lines that are comparable to, or competitors of, 

the Debtors.  Prior to joining Simmons, I was a corporate banker in the Financial Institutions Group 

at Citigroup N.A. Zurich for two years, and a product controller for Fixed Income Credit Markets 

at Citigroup Global Markets Limited for two years.  I hold a Bachelor of Science degree with 

honors in Economics from the University of Manchester. 

                                                 
2  A summary of the Business and the facts and circumstances surrounding these chapter 11 cases is included in the 

Declaration of Warren Zemlak, Chief Executive Officer of BJ Services, LLC, in Support of Chapter 11 Petitions 
and First Day Motions [Docket No. 22] (the “First Day Declaration”). I reviewed the First Day Declaration and 
the Bidding Procedures Motions (described herein) and found the description of the Businesses to be generally 
accurate. I did not repeat any such descriptions in this Declaration. 

3  The Debtors intend to file an application to retain and employ Simmons as their investment banker. 
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4. The Debtors engaged Simmons to assist them with the marketing and sale of their 

Businesses.  I, along with members of my team, have been working closely with the Debtors since 

June 2020.  During that period, Simmons has rendered investment banking advisory services to 

the Debtors in connection with the sale of their Cementing Business and assets related to their 

hydraulic fracturing operations. 

5. I submit this declaration (this “Declaration”) in support of (A) Debtors’ Emergency 

Motion for Entry of an Order (I) Establishing Bidding Procedures for the Sale of the Cementing 

Business, (II) Scheduling Bid Deadlines and an Auction, (III) Approving the Form and Manner of 

Notice Thereof, (IV) Approving Contract Assumption and Assignment Procedures, and 

(VI) Granting Related Relief [Docket No. 39] (the “Cementing Bidding Procedures Motion”) and 

(B) Debtors’ Emergency Motion for Entry of an Order (I) Establishing Bidding Procedures for 

the Sale of Certain of the Debtors’ Fracturing Equipment and Intellectual Property, 

(II) Scheduling Bid Deadlines and an Auction, (III) Approving the Form and Manner of Notice 

Thereof, (IV) Approving Contract Assumption and Assignment Procedures, and (VI) Granting 

Related Relief [Docket No. 160] (the “Fracturing and Titan Bidding Procedures Motion”, and 

together with the Cementing Bidding Procedures Motion, the “Bidding Procedures Motions”).4  

The statements in this Declaration are, except where specifically noted, based on my personal 

knowledge or opinion, on information I have received from the Debtors’ employees or advisors, 

or employees of Simmons working directly with me or under my supervision, direction, or control, 

or from the Debtors’ books and records maintained in the ordinary course of their businesses. 

                                                 
4  Capitalized terms used but not defined herein have the meaning ascribed to such terms in the Cementing Bidding 

Procedures Motion, the Fracturing and Titan Bidding Procedures Motion or the First Day Declaration, as 
applicable. 
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6. I am not being specifically compensated for this testimony other than through 

payments received by Simmons as a professional retained by the Debtors.  If I were called upon 

to testify, I could and would competently testify to the facts set forth herein.  I am authorized to 

submit this Declaration on behalf of the Debtors. 

The Cementing Business, Fracturing Business, and Titan Assets 

7. As described more fully in the First Day Declaration and the Bidding Procedures 

Motions, the Debtors are pursuing a sale of the Businesses. Based on my experience and my 

knowledge of current market conditions, I believe the value of the Businesses as going-concerns 

is far greater than the value of either of their parts.  As a standalone going concern, the Cementing 

Business has strong relative financial performance and is a top three cementing services player by 

market share in the U.S. Similarly, the Fracturing Business is a market leader in the industry.  

Given the current market, many companies have underutilized cementing and fracturing 

equipment.  Accordingly, the Businesses should command a higher valuation through 

going-concern sales than the liquidation of their equipment into a market that is oversupplied with 

oilfield equipment available at auctions.  

8. Further, because the going-concern value of the Cementing Business and 

Fracturing Business diminishes materially if the Debtors cease operations, it is imperative the 

Debtors move quickly to consummate the sales while the Businesses continue to operate.  

Accordingly, I believe the prompt sale of the Businesses will maximize the proceeds to the estates.  

Perhaps more importantly, based on my conversations with prospective purchasers, I anticipate 

that the going-concern sale of the Businesses will save approximately 600 jobs (approximately 

300 for each business) that would be lost in an asset sale.  
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Marketing Process 

9. Simmons began evaluating strategies and alternatives for the sale of the Cementing 

Business in June 2020.  Since that time, Simmons has contacted at least 50 potential buyers and/or 

investors regarding the sale of the Cementing Business.  More than 10 of those parties have 

executed non-disclosure agreements, and other parties are negotiating non-disclosure agreements.  

Two parties have submitted competitive bids.  Simmons has also facilitated management 

presentations with two bidders. 

10. Because the Debtors were focused on a going-concern reorganization leading up to 

the Petition Date, they did not engage in a prepetition marketing process for the Fracturing 

Business and Titan Assets.  Following the breakdown of a prepetition consensual transaction, the 

Debtors moved swiftly and already have an executed Stalking Horse Agreement with CSL for a 

$30 million transaction.   

11. In addition, Simmons has contacted all of the parties that were previously contacted 

in connection with the sale of the Cementing Business regarding the sale of the Fracturing Business 

and Titan Assets. Simmons is either engaging with, or proposing to engage with, all prospective 

purchasers of either of the Businesses regarding sales of both of the Businesses.  To that end, 

Simmons has already begun active dialogue with strategic private equity firms and public and 

private companies within the industry, and leveraged its industry relationships to facilitate senior 

level access to potential alternative buyers of the Businesses.      

12. In addition, press releases and media articles concerning the Debtors’ chapter 11 

filing served as effective advertising for the going-concern sales of the Fracturing Business and 

Titan Assets.  In fact, several interested parties reached out to the Debtors’ advisors after they 
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learned of the chapter 11 filing. We have responded to all such parties and, to the extent they 

remain interested, they are now part of our sale efforts.  

13. Finally, I believe that the Debtors’ precarious liquidity situation adds immense 

pressure to finalize a sale of the Businesses as soon as possible.  Because the Businesses will lose 

their going-concern value if unable to operate (and the employees will be laid off), and the Debtors’ 

stakeholders are not providing funding for extended operations, I believe instituting the 

going-concern sale processes contemplated by the Bidding Procedures Motions—even on the 

expedited timeline contemplated therein—will lead to the best available outcome for the Debtors 

and their employees, and provide the highest sale proceeds to fund the Debtors’ chapter 11 cases 

and creditor recoveries.   

The Bidding Procedures 

14. The Debtors have designed Bidding Procedures in connection with the marketing 

and sale of the Businesses, to maximize the proceeds from the sales.  The Bidding Procedures 

provide a transparent, efficient, and fair process to market and sell the Businesses.  I believe the 

Bidding Procedures are designed to accomplish all these goals.  

15. Generally speaking, the Bidding Procedures establish, among other things: 

 procedures for interested parties to access diligence materials;  

 deadlines and criteria for submitting Qualified Bids;  

 criteria for evaluating Qualified Bids; 

 the ability to provide bid protections, as applicable; 

 conditions and procedures for an Auction, if any. 

Case 20-33627   Document 179   Filed in TXSB on 07/27/20   Page 6 of 11



 

  7 

16. The Cementing Bidding Procedures propose the following key dates and 

deadlines:5 

Date Event 

Deadline to Receive Stalking 
Horse Bids 

August 5, 2020, at 4:00 p.m. (prevailing Central Time)  

Notice of Stalking Horse Bidder 
(if any) 

August 6, 2020, at 4:00 p.m. (prevailing Central Time) 

Bid Deadline August 10, 2020, at 11:59 p.m. (prevailing Central Time) 
Notice of Qualified Bidders August 11, 2020, at 7:00 p.m. (prevailing Central Time) 
Auction (if applicable) August 12, 2020, at a time to be determined 

Notice of Winning Bidder 
As soon as reasonably practicable after the conclusion of 
the Auction 

Deadline to Object to Sale August 13, 2020, at 4:00 p.m. (prevailing Central Time) 
Sale Hearing August 14, 2020, at 1:30 p.m. (prevailing Central Time) 

17. The Fracturing and Titan Bidding Procedures propose the following timeline: 

Date Event 

Bid Deadline August 10, 2020, at 11:59 p.m. (prevailing Central Time) 

Notice of Qualified Bidders 
Deadline 

August 11, 2020, at 7:00 p.m. (prevailing Central Time) 

Auction (if applicable) August 12, 2020, at a time to be determined  

File Notice of Winning Bidder 
As soon as reasonably practicable after the conclusion of 
the Auction 

Objection Deadline August 13, 2020, at 4:00 p.m. (prevailing Central Time) 

Sale Hearing August 14, 2020, at 1:30 p.m. (prevailing Central Time) 

18. Based on my experience and in light of these unique circumstances, I believe the 

Bidding Procedures are designed to maximize the value of the Businesses by facilitating a fair and 

                                                 
5  The Cementing Bidding Procedures Motion contemplated different dates. Contemporaneously herewith, the 

Debtors will file a revised proposed order incorporating these proposed dates and times. 
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competitive bidding process through which potential bidders are encouraged to participate and 

submit competing bids within a specified time frame.  The timelines are tight, but my team is 

working expeditiously with all potential bidders to provide them information to help them 

formulate and submit a timely and informed bid to purchase the Businesses.  Given the 

circumstances—including that the Cementing Business marketing process has been underway for 

several weeks and that the Debtors already have an executed stalking horse agreement for the 

Fracturing Business—I believe this timeline is sufficient for running a competitive sale process.   

19. Additionally, I believe that the Bidding Procedures for each of the sale processes 

are substantially similar to bidding procedures utilized in chapter 11 cases, generally. The Bidding 

Procedures will allow the Debtors to solicit additional offers and conduct their sale process in a 

controlled, fair, and open fashion, encouraging participation by financially capable bidders who 

can demonstrate the ability to assume the transferred obligations and liabilities.  Specifically, the 

Bidding Procedures contemplate an open auction process with minimum barriers to entry and 

provide potential bidders sufficient time to perform due diligence and acquire the information 

necessary to submit a timely and well-informed Bid. 

20. Given the marketing process that has already begun, the due diligence conducted 

to date by potential interested parties, the proposed postpetition marketing process, the timeline 

proposed by the Debtors, and the circumstances of these chapter 11 cases, it is my view, based on 

my experience, that the proposed postpetition sale processes set forth in the Bidding Procedures is 

reasonable and appropriate under the circumstances.  The Bidding Procedures seek to balance the 

Debtors’ interests in consummating the sale on an expedited timeline with preserving the 

opportunity to attract the highest or otherwise best offer.  The Bidding Procedures enable the 
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Debtors to consider all competing offers and select the offers they deem to be the highest or 

otherwise best offers for the Businesses. 

21. Further, this expedited timeline is especially appropriate given the Debtors’ lack of 

financing to support long-term ongoing operations of the Cementing Business and Fracturing 

Business and the importance of selling the Businesses as going concerns. With respect to the 

Cementing Business, it is my view that even if Simmons had significantly more time to market the 

business, it is not certain that the additional time would result in a material increase in purchase 

price.  Given the Debtors do not have sufficient liquidity to support extended ongoing operations 

(and therefore a longer marketing process), an expedited sale of the Cementing Business is the 

safest and most value-maximizing option.  Therefore, I believe an expedited process is in the best 

interest of all stakeholders.       

22. Finally, I believe it is important for the Debtors to have the authority, in their 

discretion, to offer certain reasonable Stalking Horse Bid Protections to the extent the Debtors 

elect to enter into a Stalking Horse Agreement with respect to the sale of the Cementing Business 

with a non-insider third-party bidder.  Generally, stalking horse bid protections are a normal and, 

in many cases, necessary component of sales conducted under section 363 of the Bankruptcy Code.  

Should the Debtors determine that providing Stalking Horse Bid Protections is necessary to ensure 

a going-concern sale on the contemplated timeline, I believe the Stalking Horse Bid Protections 

proposed here (not to exceed 3% of the purchase price) are reasonable.  

23. Obtaining authority to pay the Stalking Horse Bid Protections is in the best interests 

of the Debtors’ estates because a Stalking Horse Bidder will expend time and resources 

negotiating, drafting, and performing due diligence in connection with consummating the sale and 

submitting a binding bid prior to the Bid Deadline.  Nonetheless, there is a risk a Stalking Horse 
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Bidder will not be deemed the Winning Bidder at the end of this lengthy process.  The Bid 

Protections protect a Stalking Horse Bidder and incentivize it to assume an important role in the 

sale process.  The benefit to the estates resulting from the participation of a Stalking Horse 

Bidder—namely a binding agreement to purchase the Cementing Business at a reasonable floor 

price—will outweigh the cost of any Bid Protections paid and reflects the Debtors’ sound business 

judgment as to the need for such payments.  The Bid Protections incentivize a Stalking Horse 

Bidder to invest the time, money, and resources to perform the necessary due diligence to negotiate 

the Transaction with the Debtors, despite the inherent risks and uncertainties associated with the 

Auction and the chapter 11 process.  In addition, the Breakup Fee serves as additional protection 

for a Stalking Horse Bidder to continue to participate in the process as the Debtors pursue other 

offers consistent with their fiduciary obligations. 

24. I believe the Bidding Procedures and the timeline set forth therein will encourage 

bidding for the Debtors’ Businesses, are generally consistent with other procedures previously 

approved in chapter 11 cases of similar size and complexity, and are appropriate under the 

circumstances.  Therefore, I believe that the Bidding Procedures are appropriate and should be 

approved. 

 

[Remainder of page intentionally left blank]
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 Pursuant to 28 U.S.C. § 1746, I declare under penalty of perjury that the facts set forth in 

the foregoing declaration are true and correct to the best of my knowledge, information, and belief.  

Dated:  July 27, 2020 /s/ Sanjiv Shah 
 Sanjiv Shah 

Managing Director and Co-Head of Energy 
Investment Banking 
Piper Sandler & Co. 
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IN THE UNITED STATES BANKRUPTCY COURT 

FOR THE SOUTHERN DISTRICT OF TEXAS 

HOUSTON DIVISION 

 )  

In re: ) Chapter 11 

 )  

BJ SERVICES, LLC, et al.,1 ) 

) 

Case No. 20-33627 (MI) 

    Debtors. ) (Jointly Administered) 

 ) (Emergency Hearing Requested) 

SUPPLEMENTAL DECLARATION OF ANTHONY C. SCHNUR, 

CHIEF RESTRUCTURING OFFICER OF BJ SERVICES, LLC,  

IN SUPPORT OF THE DEBTORS’ CASH COLLATERAL MOTION 

I, Anthony C. Schnur, Chief Restructuring Officer of BJ Services, LLC, hereby declare 

under penalty of perjury: 

1. I submit this supplemental declaration (the “Supplemental Declaration”) in further 

support of the Debtors’ Motion For Entry of Interim and Final Orders (I) Authorizing Postpetition 

Use of Cash Collateral; (II) Granting Adequate Protection, (III) Modifying the Automatic Stay; 

(IV) Scheduling A Final Hearing; and (V) Granting Related Relief  [Docket No No. 40]  (the “Cash 

Collateral Motion”).2   

2. Except as otherwise indicated herein, all facts set forth in this Declaration are based 

upon my personal knowledge of the Debtors’ employees, operations, finances, information learned 

from my review of relevant documents, information supplied to me by members of the Debtors’ 

management and their advisors, or my opinion based on my experience, knowledge, and 

                                                 
1  The Debtors in these chapter 11 cases, along with the last four digits of each Debtor’s federal tax identification 

number, are:  BJ Services, LLC (3543); BJ Management Services, L.P. (8396); BJ Services Holdings Canada, 

ULC (6181); and BJ Services Management Holdings Corporation (0481).  The Debtors’ service address is:  11211 

Farm to Market 2920 Road, Tomball, Texas 77375. 

2  Capitalized terms used but not otherwise defined in this section shall have the meanings ascribed to them in the 

Cash Collateral Motion. 
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information concerning the Debtors’ operations, financial affairs, and initiatives.  I am over the 

age of 18, and I am authorized to submit this Declaration on behalf of the Debtors.  If called upon 

to testify, I could and would testify competently to the facts set forth in this Declaration. 

Background 

3. On July 21, 2020, this Court entered the Interim Order (I) Authorizing Debtors to 

use Cash Collateral Pursuant to Section 363(c) of the Bankruptcy Code; (II) Granting Adequate 

Protection to the Prepetition ABL Secured Parties for the Use Thereof; (III) Scheduling a Final 

Hearing Pursuant to the Bankruptcy Rule 4001(b); and (IV) Granting Related Relief [Docket 

No. 88] (the “First Interim Order”).  The First Interim Order allowed the Debtors to use Prepetition 

ABL Secured Parties’ Cash Collateral for seven days. 

4. On July 26, 2020, the Court entered the Agreed First Supplemental Interim Order 

(I) Authorizing Debtors to Use Cash Collateral pursuant to 363(c) of the Bankruptcy Code; 

(II) Granting Adequate Protection to the Prepetition Secured Parties; (III) Scheduling a Final 

Hearing Pursuant to Bankruptcy Rule 4001(b); and (IV) Granting Related Relief  [Docket 

No. 170] (the “First Supplemental Interim Order”).  The First Supplemental Interim Order allowed 

the Debtors to use Prepetition ABL Secured Parties’ Cash Collateral until July 29, 2020. 

5. After arms’-length negotiations over the last several days, the Debtors are seeking 

the fully consensual use of the Prepetition ABL Lenders’ cash collateral for the purpose of funding 

vital expenses over the next thirty days.3  Such expenses cover all currently foreseeable costs 

(accrued and cash paid) needed for the orderly going-concern sale processes the Debtors are 

conducting.  These expenses include employee wages, payments to vendors, and other vital 

                                                 
3  The Debtors continue to negotiate with their stakeholders regarding a budget for the entirety of these chapter 11 

cases and the allocation of case costs. 
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expenses set forth in the Budget, attached as Exhibit 1 to the Proposed Second Interim Order 

(I) Authorizing Debtors to Use Cash Collateral Pursuant to 363(c) of the Bankruptcy Code; 

(II) Granting Adequate Protection to the Prepetition Secured Parties; (III) Scheduling a Final 

Hearing Pursuant to Bankruptcy Rule 4001(b); and (IV) Granting Related Relief  [Docket 

No. 184-1] (the “Proposed Second Interim Order”).  The Debtors’ ability to continue making such 

payments during the next thirty days is essential to the Debtors’ continued operations, the 

preservation of their assets, and the preservation of jobs during the pendency of these cases.  These 

expenses are also essential to preserving the going-concern value of the Debtors’ cementing 

business and fracturing business, which the Debtors are currently in the process of selling.  The 

sale of these businesses is expected to save approximately 600 jobs and bring approximately 

$60 million (or more) into the Debtors’ estates, which will inure to the benefit of the Debtors’ 

stakeholders. 

6. Accordingly, I believe that the use of cash collateral is not only prudent and 

reasonable, but absolutely vital to the Debtors’ efforts to save jobs and maximize value during 

these chapter 11 cases.  Without the use of cash collateral, the Debtors would be unable to generate 

revenue, pay wages, or operate their businesses during the course of the sale process, which is 

critical to saving jobs and maximizing the value of the Debtors’ assets. 

7. In exchange for the use of cash collateral, the Debtors propose to give the 

Prepetition ABL Lenders a common adequate protection package to protect against any diminution 

in value for the next thirty days.  This includes replacement liens on the Prepetition ABL Collateral 

and first priority liens on unencumbered assets.  

8. In addition, the budget and Proposed Second Interim Order contemplate that the 

Debtors will make a $20 million (in the aggregate) pay down to the Prepetition ABL Lenders, split 
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into four $5 million payments over the next four weeks.  I believe that this pay down is a necessary 

condition to reaching a consensual agreement with the Prepetition ABL Lenders for the use of the 

Cash Collateral, and is therefore reasonable under the circumstances.  I do not believe that this pay 

down will impact the Debtors’ ability to fund these chapter 11 case or make any of the payments 

contemplated by the Budget. 

9. Using cash collateral to fund the Debtors’ chapter 11 cases will allow the Debtors 

to properly administer these chapter 11 cases and cover necessary expenses.  Accordingly, 

approval of the Proposed Second Interim Order is central to the going-concern sale and subsequent 

wind-down of the Debtors’ businesses.   

A. Thirty Day Budget. 

10. The Proposed Second Interim Order contemplates a thirty-day budget, during 

which time the Debtors expect to close the going-concern sales of their cementing and fracturing 

businesses.  I believe that the Budget includes all reasonable, necessary, and foreseeable expenses 

to be incurred during this limited period.  The Debtors will utilize that time to finalize the budget 

for the remainder of these chapter 11 cases, including negotiating a proposed path forward with all 

stakeholders.   

B. Adequate Protection. 

11. I understand that, as adequate protection, in addition to the customary adequate 

protection package given in most chapter 11 cases and the pay down described above, the Debtors 

will grant the Prepetition ABL Lenders a first-lien security interest on unencumbered property and 

a second-lien security interest on the collateral securing any other claim, including the Equipment 

Term Loan, which includes all equipment, any certificates of title, books and records pertaining to 

any equipment, and proceeds of any of the foregoing.  I believe that the proposed adequate 

protection will protect the Prepetition ABL Lenders from any diminution in value their collateral 
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may suffer during the next thirty days of these chapter 11 cases on account of the Debtors’ use, 

sale, or lease of their collateral, or the imposition of the automatic stay.  

12. I also understand that the Debtors are offering certain customary adequate 

protection to the Equipment Term Loan Lenders and Real Estate Term Loan Lenders to the extent 

of the diminution in value of such lenders’ collateral.  I believe that this adequate protection 

resolves these parties’ concerns related to the use of their collateral, and, as such, is appropriate to 

provide to avoid costly and disruptive litigation. Those parties are receiving a replacement lien on 

their respective prepetition collateral and will share pari passu on a lien junior to the Prepetition 

ABL Lenders on the previously unencumbered property. 

13. Because the Debtors’ access to cash collateral and use of other collateral for the 

next thirty days is fundamental to the Debtors’ going-concern sale efforts and these chapter 11 

cases (and inability to use such collateral would destroy the value of the Debtors’ estates and efforts 

to preserve jobs), I believe the relief requested in the Cash Collateral Motion and entry of the 

Proposed Second Interim Order is necessary and appropriate to avoid immediate and irreparable 

harm to the Debtors’ estates, and should be approved by this Court.   

 

[Remainder of page intentionally left blank.]
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Pursuant to 28 U.S.C. § 1746, I declare under penalty of perjury that the foregoing 

statements are true and correct to the best of my knowledge, information, and belief. 

Dated:  July 28, 2020 /s/ Anthony C. Schnur 

 Anthony C. Schnur 

 Chief Restructuring Officer 

 BJ Services, LLC 
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IN THE UNITED STATES BANKRUPTCY COURT 
FOR THE SOUTHERN DISTRICT OF TEXAS 

HOUSTON DIVISION 

 )  
In re: ) Chapter 11 
 )  

BJ SERVICES, LLC, et al.,
1
 )

)
Case No. 20-33627 (MI) 

    Debtors. ) (Jointly Administered) 
 )  

 
NOTICE OF AUCTION AND DESIGNATION OF  

STALKING HORSE BIDDER FOR SALE OF CEMENTING BUSINESS 
  
PLEASE TAKE NOTICE that on July 29, 2020, the Court entered the Order 

(I) Establishing Bidding Procedures for the Sale of the Cementing Business, (II) Scheduling Bid 
Deadlines and an Auction, (III) Approving the Form and Manner of Notice Thereof, 
(IV) Approving Contract Assumption and Assignment Procedures, and (V) Granting Related Relief 
[Docket No. 224] (the “Bidding Procedures Order”),2 approving procedures by which the Debtors 
were authorized to conduct an auction for the sale of certain property of the Debtors and provide 
Bid Protections to a Stalking Horse Bidder. 

 
PLEASE TAKE FURTHER NOTICE that the Debtors will conduct an Auction of the 

Assets on August 12, 2020 at a time to be determined via remote video. Please email the names 
of all attendees from your group, for participation instructions and the Auction time, to Debtors’ 
co-counsel, Gray Reed & McGraw, LLP, c/o Jason S. Brookner, Paul D. Moak, and Amber M. 
Carson via email at jbrookner@grayreed.com, pmoak@grayreed.com, and 
acarson@grayreed.com.  

 
PLEASE TAKE FURTHER NOTICE that pursuant to the Bidding Procedures Order, 

the Debtors are authorized, but not obligated, in an exercise of their business judgment, to select 
one or more Acceptable Bidders to act as a Stalking Horse Bidder for all or any portion of their 
assets and may agree to provide such Stalking Horse Bidder(s) certain Bid Protections, including 
an expense reimbursement, work fee, and/or a break-up fee. 

 
PLEASE TAKE FURTHER NOTICE that, consistent with the Bidding Procedures 

Order and the Bidding Procedures provided for therein, the Debtors have selected a Stalking Horse 
Bidder and agreed to the terms of that certain Asset Purchase Agreement attached hereto as 
                                                 
1
  The Debtors in these chapter 11 cases, along with the last four digits of each Debtor’s federal tax identification 

number, are:  BJ Services, LLC (3543); BJ Management Services, L.P. (8396); BJ Services Holdings Canada, 
ULC (6181); and BJ Services Management Holdings Corporation (0481).  The Debtors’ service address is:  11211 
Farm to Market 2920 Road, Tomball, Texas 77375. 

2
  Capitalized terms used but not defined herein have the meaning ascribed to such terms in the Bidding Procedures 

Order. 
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Exhibit A (the “Stalking Horse Agreement”). The Stalking Horse Agreement provides Bid 
Protections to the Stalking Horse Bidder, as set forth therein. 

 
PLEASE TAKE FURTHER NOTICE that following the Auction, the Debtors will seek 

approval of the Stalking Horse Agreement, or such other Qualified Bid as may be determined to 
be the highest and best offer, at the Sale Hearing scheduled to commence via remote video on 
August 14, 2020 at 1:30 p.m. (prevailing Central Time) before the Honorable Marvin Isgur, at 
515 Rusk Street, 4th Floor, Courtroom No. 404, Houston, Texas 77002. The deadline for any 
objection to the proposed sale of assets is August 13, 2020 at 4:00 p.m. (prevailing Central Time). 
Additional instructions regarding participation in the Sale Hearing by remote video will filed via 
CM/ECF with the Court. 

 
PLEASE TAKE FURTHER NOTICE that copies of all documents filed in these 

chapter 11 cases are available free of charge by: (a) visiting the Debtors’ restructuring website at 
https://www.donlinrecano.com/bjs and/or (b) by calling (877) 274-7653 (toll free).  You may also 
obtain copies of any pleadings filed in these chapter 11 cases for a fee via PACER at: 
https://ecf.txsb.uscourts.gov/ in accordance with the procedures and fees set forth therein. 

 

 

 

 

[Remainder of page intentionally left blank] 
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Houston, Texas 
August 6, 2020   
   
/s/ Paul D. Moak   
GRAY REED & McGRAW LLP  KIRKLAND & ELLIS LLP 
Jason S. Brookner (TX Bar No. 24033684)  KIRKLAND & ELLIS INTERNATIONAL LLP 
Paul D. Moak (TX Bar No. 00794316)  Joshua A. Sussberg, P.C.  
Amber M. Carson (TX Bar No. 24075610)  Christopher T. Greco, P.C. (admitted pro hac vice) 
1300 Post Oak Boulevard, Suite 2000  601 Lexington Avenue 
Houston, Texas 77056  New York, New York 10022 
Telephone: (713) 986-7127  Telephone: (212) 446-4800 
Facsimile: (713) 986-5966  Facsimile: (212) 446-4900 
Email:   jbrookner@grayreed.com  Email:  joshua.sussberg@kirkland.com 
  pmoak@grayreed.com    cgreco@kirkland.com 
  acarson@grayreed.com   
  -and- 
Proposed Co-Counsel to the Debtors   
  Samantha G. Lawrence (admitted pro hac vice) 

Joshua M. Altman (admitted pro hac vice) 
  300 North LaSalle Street 
  Chicago, Illinois 60654 
  Telephone:   (312) 862-2000 
  Facsimile:    (312) 862-2200 
  Email:    
    samantha.lawrence@kirkland.com 

  josh.altman@kirkland.com 
   
  Proposed Co-Counsel to the Debtors 
  and Debtors in Possession 
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_____________________________________________________________________________ 

ASSET PURCHASE AGREEMENT 

DATED AS OF AUGUST 6, 2020 

BY AND BETWEEN 

AMERICAN CEMENTING, LLC  

AS PURCHASER, 

BJ SERVICES, LLC 

AS THE COMPANY AND SELLER 

______________________________________________________________________________ 
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ASSET PURCHASE AGREEMENT 

This ASSET PURCHASE AGREEMENT (this “Agreement”), is dated as of August 6, 
2020, by and among American Cementing, LLC, a Delaware limited liability company 
(“Purchaser”), BJ Services, LLC, a Delaware limited liability company (the “Company” or 
“Seller”). Purchaser and Seller are referred to herein individually as a “Party” and collectively as 
the “Parties.” Capitalized terms used herein shall have the meanings set forth in Article XI or 
otherwise set forth herein. 

WHEREAS, the Company and certain of its Affiliates filed voluntary petitions for relief 
under chapter 11 of the United States Bankruptcy Code, 11 U.S.C. §§ 101-1532 (the 
“Bankruptcy Code”), in the United States Bankruptcy Court for the Southern District of Texas 
(the “Bankruptcy Court”), which chapter 11 cases are being jointly administered for procedural 
purposes as Case No. 20-33627 (MI) (collectively, the “Bankruptcy Case”);  

WHEREAS, Seller and its Affiliates will continue to manage their properties and operate 
their businesses as “debtors-in-possession” under the jurisdiction of the Bankruptcy Court and in 
accordance with the applicable provisions of the Bankruptcy Code; 

WHEREAS, Seller is engaged in, among other things, the business of providing downhole 
well cementing services to owners and operators of oil or natural gas wells in the United States 
(the well cementing business, “Business”);  

WHEREAS, Purchaser desires to purchase the Acquired Assets and assume the Assumed 
Liabilities from Seller, and Seller desires to sell, convey, assign, and transfer to Purchaser the 
Acquired Assets together with the Assumed Liabilities, in a sale (the “Sale”) authorized by the 
Bankruptcy Court pursuant to, inter alia, sections 105, 363, 365, 1123, 1129, 1141 and 1142 of 
the Bankruptcy Code, in accordance with the other applicable provisions of the Bankruptcy Code 
and the Federal Rules of Bankruptcy Procedure and the local rules for the Bankruptcy Court, all 
on the terms and subject to the conditions set forth in this Agreement and subject to entry of an 
Order, in form and substance reasonably acceptable to Purchaser, Approving the Sale of the 
Acquired Assets under Section 363(b) of the Bankruptcy Code (the “Sale Order”); and 

WHEREAS, certain Affiliates of Purchaser have, as an inducement to Seller to enter into 
this Agreement, executed an Equity Commitment Letter (the “Equity Commitment Letter”) 
pursuant to which such Affiliates have agreed, subject to certain conditions set forth therein, to 
make an equity investment in Purchaser at the Closing, if any, in an amount of cash that, together 
with any other cash then held by Purchaser, will be equal to the Closing Date Payment. 

NOW, THEREFORE, in consideration of the foregoing and the mutual representations, 
warranties, covenants, and agreements set forth herein, and intending to be legally bound hereby, 
Purchaser and Seller hereby agree as follows. 
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ARTICLE I 
 

PURCHASE AND SALE OF THE ACQUIRED ASSETS; 
ASSUMPTION OF ASSUMED LIABILITIES 

1.1 Purchase and Sale of the Acquired Assets. Pursuant to sections 105, 363, 365, 1129, 
1141 and 1142 of the Bankruptcy Code, at the Closing, on the terms and subject to the conditions 
set forth herein and in the Sale Order, Seller shall sell, transfer, assign, convey, and deliver to 
Purchaser, and Purchaser shall purchase, acquire, and accept from Seller, all of Seller’s right, title 
and interest, as of the Closing, in and to the Acquired Assets, free and clear of all Encumbrances 
other than Permitted Encumbrances. “Acquired Assets” means all of the following properties, 
rights, interests and other assets of Seller, whether tangible or intangible, real, personal, or mixed, 
wherever located and whether or not required to be reflected on a balance sheet prepared in 
accordance with GAAP (but excluding in all cases the Excluded Assets): 

 all Contracts (excluding any accounts receivable relating thereto with 
respect to periods prior to the Closing), to the extent assignable under applicable Law, in each case 
listed on Schedule 1.1(a) (the “Assigned Contracts”); 

 all Documents; 

 the Owned Real Property listed on Schedule 1.1(c) (the “Acquired Owned 
Real Property”); 

 the Leased Real Property listed on Schedule 1.1(d) (the “Acquired Leased 
Real Property”), including any Leasehold Improvements and all permanent fixtures, 
improvements, and appurtenances thereto; 

 the Equipment and other assets listed on Schedule 1.1(e) (the “Core 
Equipment”); 

 all Ancillary Assets of Seller primarily related to or primarily used in the 
Business; 

 to the extent transferable under applicable Law, all of the rights, interests 
and benefits accruing under all Permits, and all pending applications therefor, in each case that are 
primarily related to or primarily used in the Business; 

 the registered, filed, issued and applied for Intellectual Property listed on 
Schedule 1.1(h), all rights to collect royalties and proceeds in connection with such Intellectual 
Property with respect to the period from and after the Closing, all rights to sue and recover for 
past, present and future infringements, dilutions, misappropriations of, or other conflicts with, such 
Intellectual Property, and any and all corresponding rights that, now or hereafter, may be secured 
within the United States of America; 

 Intellectual Property owned by the Seller in the Software listed on Schedule 
1.1(i); 
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 Intellectual Property owned by the Seller in any trade secrets or other 
unregistered Intellectual Property that is exclusively used in or exclusively related to the Business;  

 all goodwill and rights of Seller primarily used in or primarily related to the 
Business other than any of the foregoing connected with the use of and symbolized by any Retained 
Names and Marks; and 

 all Inventory. 

1.2 Excluded Assets. Notwithstanding anything to the contrary in this Agreement, in 
no event shall Seller be deemed to sell, transfer, assign, or convey, and Seller (or its applicable 
Affiliates) shall retain all right, title and interest to, in and under, any assets of Seller (or its 
applicable Affiliates) that are not Acquired Assets, which assets shall expressly include the 
following assets, properties, interests and rights of Seller (collectively, the “Excluded Assets”): 

 all assets expressly excluded from the definition of Acquired Assets 
pursuant to Section 1.1; 

 all Cash and Cash Equivalents, all bank accounts, and all deposits 
(including maintenance deposits, customer deposits, and security deposits for rent, electricity, 
telephone or otherwise) or prepaid or deferred charges and expenses, including all lease and rental 
payments, that have been prepaid by Seller, and any retainers or similar amounts paid to Advisors 
or other professional service providers; 

 all Mixed-Use Contracts and all other Contracts that are not Assigned 
Contracts, including the Contracts listed on Schedule 1.2(c) (the “Excluded Contracts”);  

 all accounts receivable, negotiable instruments and chattel paper owing 
from Persons that are not Seller and that are attributable to periods prior to the Closing;  

 all rights, title and interest in and to information technology systems and 
Software used in connection with the Business to the extent not constituting Software listed on 
Schedule 1.1(i); 

 all Intellectual Property registered, issued, applied for, or subsisting in 
countries outside of the United States of America; 

 rights in third party licenses of Software that may be required for the 
operation or maintenance of the Software referenced on Schedule 1.1(i), other than such licenses 
that are set forth on Schedule 1.1(a); 

 all Documents (i) to the extent they relate to any of the Excluded Assets or 
Excluded Liabilities (including information stored on the computer systems, data networks or 
servers of Seller); (ii) that are Seller’s financial accounting Documents, all minute books, 
organizational documents, stock registers and such other books and records of Seller as pertaining 
to ownership, organization or existence of Seller, Tax Returns (and any related work papers) and 
any other Tax information or records, corporate seal, checkbooks, and canceled checks; or (iii) 
that Seller is required by Law to retain or prohibited by Law from selling, transferring, assigning, 
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conveying or delivering to Purchaser; provided that, to the extent not prohibited by applicable 
Law, Purchaser shall have the right to make copies of any portions of such Documents referenced 
in clauses (i) and (iii) that, but for such clauses (i) or (iii), respectively, would be Acquired Assets 
(including, for the avoidance of doubt, any Tax information or records that relate to the Business 
or the Acquired Assets to the extent such information would be relevant to Purchaser post-Closing, 
but excluding any income, franchise or similar Tax Returns or information or records of Seller 
related thereto); 

 all Documents prepared or received by Seller or any of its Affiliates in 
connection with the sale of the Acquired Assets, this Agreement, or the transactions contemplated 
hereby, including (i) all records and reports prepared or received by Seller, any of its Affiliates or 
Advisors in connection with the sale of the Acquired Assets and the transactions contemplated 
hereby, including all analyses relating to the business of Purchaser or its Affiliates so prepared or 
received, (ii) all bids and expressions of interest received from third parties with respect to the 
acquisition of any of Seller’s businesses or assets, (iii) all privileged materials, documents and 
records of Seller or any of its Affiliates and (iv) copies of the documents, materials and data to the 
extent related to the Acquired Assets prior to the Closing Date; 

 all current and prior insurance policies of Seller or any of its Affiliates, 
including for the avoidance of doubt all director and officer insurance policies, and all rights and 
benefits of any nature of Seller and its Affiliates with respect thereto, including all insurance 
recoveries thereunder and rights to assert claims with respect to any such insurance recoveries; 

 all membership interests or other equity interests of Seller or any of its 
Subsidiaries or securities convertible into, exchangeable, or exercisable for any such membership 
interests or other equity interests; 

 the sponsorship of all Seller Plans and any right, title or interest in any of 
the assets thereof or relating thereto; 

 (i) all preference or avoidance claims or actions arising under the 
Bankruptcy Code or applicable Law, (ii) all other rights, claims, causes of action, rights of 
recovery, rights of set-off, and rights of recoupment as of the Closing of Seller, in each case, arising 
out of or relating to events occurring on or prior to the Closing Date, and (iii) all claims that Seller 
may have against any Person with respect to any other Excluded Assets or any Excluded 
Liabilities; 

 Seller’s claims or other rights under this Agreement, including the Purchase 
Price hereunder, or any agreement, certificate, instrument, or other document executed and 
delivered between Seller and Purchaser in connection with the transactions contemplated hereby, 
or any other agreement between Seller and Purchaser entered into on or after the date hereof; 

 all claims of Seller or any of its Affiliates for refunds of, or loss carry 
forwards with respect to, (i) Taxes attributable to the Acquired Assets for any Pre-Closing Tax 
Period or the pre-Closing portion of any Straddle Period, (ii) income or franchise Taxes of Seller 
or any of its Affiliates, or (iii) Taxes attributable to the Excluded Assets; 

Case 20-33627   Document 292-1   Filed in TXSB on 08/07/20   Page 8 of 131



 

 8 

 all real estate and all interests in real estate other than the Acquired Leased 
Real Property and the Acquired Owned Real Property, including any Leasehold Improvements 
thereon;  

 all demands, allowances, refunds, rebates (including any vendor or supplier 
rebates), rights (including under or with respect to express or implied guarantees, warranties, 
representations, covenants and indemnities), claims, counterclaims, defenses, credits, causes of 
action, rights of set off, rights of recovery or rights of recoupment relating to or arising against 
suppliers, vendors, merchants, manufacturers and counterparties to leases, licenses or any 
Contract, arising out of or relating to events occurring on or prior to the Closing Date; 

 all Retained Names and Marks, and goodwill and rights to sue associated 
with such Retained Names and Marks; and 

 the properties and assets set forth on Schedule 1.2(s). 

1.3 Assumption of Certain Liabilities. On the terms and subject to the conditions set 
forth herein and in the Sale Order, effective as of the Closing, in addition to the payment of the 
Cash Payment in accordance with Section 2.1, Purchaser shall irrevocably assume from Seller (and 
from and after the Closing pay, perform, discharge, or otherwise satisfy in accordance with their 
respective terms), and Seller shall irrevocably convey, transfer, and assign to Purchaser, only the 
following Liabilities, without duplication and only to the extent such Liabilities are not paid prior 
to the Closing (collectively, the “Assumed Liabilities”): 

 all Liabilities of Seller under the Assigned Contracts that arise and accrue 
after the Closing, relate exclusively to periods following the Closing and are by their terms to be 
observed, paid, discharged and performed following the Closing; 

 all cure costs required to be paid pursuant to section 365 of the Bankruptcy 
Code in connection with the assumption and assignment of the Assigned Contracts (the “Cure 
Costs”); 

 all Liabilities (including all Liabilities arising under Environmental Laws 
and all applicable Taxes) arising out of the conduct of the Business or the use, ownership or 
operation of the Acquired Assets, in each case, from and after the Closing Date, excluding all 
obligations, liabilities and commitments for Accounts Payable; 

 all Liabilities relating to amounts required to be paid, or actions required to 
be taken or not to be taken, by Purchaser under this Agreement, including any Transfer Taxes;  

 all Liabilities assumed by Purchaser pursuant to Section 6.3; and 

 all Liabilities set forth on Schedule 1.3(f). 

1.4 Excluded Liabilities. Purchaser shall not assume, be obligated to pay, perform or 
otherwise discharge or in any other manner be liable or responsible for any Liabilities of, or Action 
against, Seller or relating to the Acquired Assets or Employees, of any kind or nature whatsoever, 
whether absolute, accrued, contingent or otherwise, liquidated or unliquidated, due or to become 
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due, known or unknown, currently existing or hereafter arising, matured or unmatured, direct or 
indirect, and however arising, whether existing on the Closing Date or arising thereafter as a result 
of any act, omission, or circumstances taking place prior to the Closing, other than the Assumed 
Liabilities (all such Liabilities that are not Assumed Liabilities being referred to collectively herein 
as the “Excluded Liabilities”), which Excluded Liabilities include, for the avoidance of doubt, (a)  
all obligations, liabilities and commitments for Accounts Payable, (b) all income, franchise or 
similar Taxes of Seller or any of its Affiliates and (c) subject to Section 9.4(b), all Taxes arising 
from or with respect to the Acquired Assets or the operation of the Business that are attributable 
to any Pre-Closing Tax Period or the pre-Closing portion of any Straddle Period (determined in 
accordance with Section 9.4(d)).  

1.5 Assumption/Rejection of Certain Contracts. 

 Assumption and Assignment of Executory Contracts. Purchaser shall, in its 
sole discretion, determine those Contracts that shall become Assigned Contracts, in the time frames 
and as otherwise set forth herein.  Seller shall provide timely and proper written notice of the Sale 
Order to all parties to any executory Contracts or unexpired leases to which Seller is a party that 
are (or are to become) Assigned Contracts and take all other actions reasonably necessary to cause 
such Contracts to be assumed by Seller and assigned to Purchaser pursuant to section 365 of the 
Bankruptcy Code to the extent that such Contracts are Assigned Contracts at Closing. The Sale 
Order shall provide that as of and conditioned on the occurrence of the Closing, Seller shall assign 
or cause to be assigned to Purchaser, as applicable, the Assigned Contracts, each of which shall be 
identified by the name or appropriate description and date of the Assigned Contract (if available), 
the other party to the Assigned Contract and the address of such party for notice purposes, a notice 
filed in connection with the motion for approval of the Sale Order, or a separate motion for 
authority to assume and assign such Assigned Contracts. Such exhibit shall also set forth Seller’s 
good faith estimate of the amounts necessary to cure any defaults under each of the Assigned 
Contracts as determined by Seller based on Seller’s books and records or as otherwise determined 
by the Bankruptcy Court. At the Closing, Seller shall, pursuant to the Sale Order and the 
Assignment and Assumption Agreement(s), assume and assign to Purchaser (the consideration for 
which is included in the Purchase Price), all Assigned Contracts that may be assigned by Seller to 
Purchaser pursuant to sections 363 and 365 of the Bankruptcy Code, subject to adjustment 
pursuant to Section 1.5(b). At the Closing, Purchaser shall (i) pay all Cure Costs and (ii) assume, 
and thereafter in due course and in accordance with its respective terms pay, fully satisfy, discharge 
and perform all of the obligations under each Assigned Contract pursuant to section 365 of the 
Bankruptcy Code. 

 Excluding or Adding Assigned Contracts Prior to Closing. Purchaser shall 
have the right to notify Seller in writing of any Assigned Contract (other than any purchase orders) 
that it does not wish to assume or a Contract to which Seller is a party and that is used in or related 
to the Business (excluding Mixed-Use Contracts) that Purchaser wishes to add as an Assigned 
Contract (whether or not previously considered an Excluded Contract (except with respect to 
Mixed-Use Contracts)) up to the later of (i) the close of the Auction, if any, or (ii) one day prior to 
the last date set for final hearing for approval of the Sale by the Bankruptcy Court, and (x) any 
such previously considered Assigned Contract that Purchaser no longer wishes to assume shall be 
automatically deemed removed from the Schedules related to Assigned Contracts and 
automatically deemed added to the Schedules related to Excluded Contracts, in each case, without 
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any adjustment to the Purchase Price, and (y) any such previously considered Excluded Contract 
that Purchaser wishes to assume as an Assigned Contract that is primarily related to or primarily 
used in the Business shall be automatically deemed added to the Schedules related to Assigned 
Contracts, in each case, without any adjustment to the Purchase Price. Purchaser shall be solely 
responsible for the payment, performance and discharge when due of the Liabilities under the 
Assigned Contracts arising or that are otherwise payable from the time of and after the Closing. 

 Non-Assignment. Notwithstanding the foregoing, a Contract shall not be an 
Assigned Contract hereunder and shall not be assigned to, or assumed by, Purchaser to the extent 
that such Contract (i) is rejected by Seller or terminated by Seller or any other party thereto, or 
terminates or expires by its terms, on or prior to such time as it is to be assumed by Purchaser as 
an Assigned Contract hereunder and is not continued or otherwise extended upon assumption or 
(ii) requires a Consent or Governmental Authorization (other than, and in addition to, that of the 
Bankruptcy Court) in order to permit the sale or transfer to Purchaser of Seller’s rights under such 
Contract, and such Consent or Governmental Authorization has not been obtained prior to such 
time as it is to be assumed by Purchaser as an Assigned Contract hereunder. In addition, a Permit 
shall not be assigned to, or assumed by, Purchaser to the extent that such Permit requires a Consent 
or Governmental Authorization (other than, and in addition to, that of the Bankruptcy Court) in 
order to permit the sale or transfer to Purchaser of Seller’s rights under such Permit, and no such 
Consent or Governmental Authorization has been obtained prior to the Closing. In the event that 
any Assigned Contract is deemed not to be assigned pursuant to clause (ii) of the first sentence of 
this Section 1.5(c), the Closing shall nonetheless take place subject to the terms and conditions set 
forth herein and, thereafter, through the earlier of such time as such Consent or Governmental 
Authorization is obtained and six (6) months following the Closing (or the remaining term of such 
Contract or the closing of the Bankruptcy Case, if shorter), Seller and Purchaser shall (A) use 
reasonable best efforts to secure such Consent or Governmental Authorization as promptly as 
practicable after the Closing and (B) cooperate in good faith in any lawful and commercially 
reasonable arrangement reasonably proposed by Purchaser, including subcontracting, licensing, or 
sublicensing to Purchaser any or all of Seller’s rights and obligations with respect to any such 
Assigned Contract, under which (1) Purchaser shall obtain (without infringing upon the legal rights 
of such third party or violating any Law) the economic rights and benefits (net of the amount of 
any related Tax costs imposed on Seller or its Affiliates) under such Assigned Contract with 
respect to which the Consent and/or Governmental Authorization has not been obtained and (2) 
Purchaser shall assume any related burden and obligation (including performance) with respect to 
such Assigned Contract. Upon satisfying any requisite Consent or Governmental Authorization 
requirement applicable to such Assigned Contract after the Closing, such Assigned Contract shall 
promptly be transferred and assigned to Purchaser in accordance with the terms of this Agreement, 
the Sale Order and the Bankruptcy Code. 

ARTICLE II 
 

CONSIDERATION; PAYMENT; CLOSING 

2.1 Consideration; Payment. 

 Subject to any adjustment pursuant to Section 2.7, the aggregate 
consideration (collectively, the “Purchase Price”) to be paid by Purchaser for the purchase of the 
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Acquired Assets shall be: (y) the assumption of Assumed Liabilities and (z) a cash payment (the 
“Cash Payment”) of $35,000,000, (A) plus (in the event the Estimated Inventory exceeds the 
Target Inventory) the amount, if any, by which the Estimated Inventory exceeds the Target 
Inventory or (B) minus (in the event the Target Inventory exceeds the Estimated Inventory) the 
amount, if any, by which the Target Inventory exceeds the Estimated Inventory, and (C) minus the 
Estimated Property Taxes.  The Cash Payment shall be deemed allocated among the Acquired 
Assets as follows (and any post-Closing adjustments to the Purchase Price in respect of Closing 
Property Taxes shall be allocated to the applicable category of assets set forth below for which any 
such adjustments relate): 

(i) $4,500,000 plus or minus (as applicable) 75% of any post-Closing 
adjustments to the Purchase Price for Closing Inventory pursuant to Section 2.7 shall be 
deemed to be in consideration for the Inventory; 

(ii) $200,000 shall be deemed to be in consideration for all Intellectual 
Property and goodwill; 

(iii) $200,000 shall be deemed to be in consideration for the Acquired 
Owned Real Property located at 28730 US Highway 6, Rifle, CO 81650;  

(iv) $200,000 shall be deemed to be in consideration for the Acquired 
Owned Real Property located at 4402 N Main St, Liberty, TX 77575; and  

(v) the Cash Payment less the amounts set forth in Sections 2.1(a)(i) – 
(iv) shall be deemed to be in consideration for all Core Equipment and all other Acquired 
Assets for which an allocation is not made hereunder. 

 At the Closing, Purchaser shall deliver, or cause to be delivered, to the 
Company an amount equal to (i) the Cash Payment (increased or decreased, as applicable and for 
the avoidance of doubt, by the items listed in clauses (A), (B) and (C) of Section 2.1(a)(z)), minus 
(ii) the Deposit, minus (iii) the Adjustment Escrow Amount (the “Closing Date Payment”). The 
Closing Date Payment and any payment required to be made pursuant to any other provision hereof 
shall be made in cash by wire transfer of immediately available funds to such bank account as shall 
be designated in writing by the applicable Party to (or for the benefit of) whom such payment is to 
be made at least two (2) Business Days prior to the date such payment is to be made. 

 At the Closing, Purchaser shall deliver to Citibank, N.A. (the “Escrow 
Agent”), by wire transfer of immediately available funds for deposit into a separate escrow account 
(the “Adjustment Escrow Account”) established pursuant to the escrow agreement to be executed 
on the Closing Date by and among the Company, Purchaser and the Escrow Agent, substantially 
in the form attached hereto as Exhibit C (the “Adjustment Escrow Agreement”), an amount equal 
to one percent (1%) of the Cash Payment (the “Adjustment Escrow Amount”). The Adjustment 
Escrow Amount shall not be subject to any lien, attachment, trustee process, or any other judicial 
process of any creditor of any of Seller or Purchaser, and shall be held by the Escrow Agent in the 
Adjustment Escrow Account in accordance with the Adjustment Escrow Agreement until 
distributed to the applicable Party as provided herein.  
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2.2 Deposit. 

 Purchaser will, on or within one (1) Business Day after the date hereof, 
make an earnest money deposit with Escrow Agent in the amount of five percent (5%) of the Cash 
Payment (the “Deposit”), by wire transfer of immediately available funds for deposit into a 
separate escrow account (the “Deposit Escrow Account”), established pursuant to the escrow 
agreement by and among the Company, Purchaser and the Escrow Agent, substantially in the form 
attached hereto as Exhibit D (the “Deposit Escrow Agreement”). The Deposit shall not be subject 
to any lien, attachment, trustee process, or any other judicial process of any creditor of any of 
Seller or Purchaser and shall be applied against payment of the Cash Payment on the Closing Date. 

 If this Agreement has been terminated by the Company pursuant to 
Section 8.1(f) or 8.1(h) (or by Purchaser pursuant to Section 8.1(b), 8.1(d) or 8.1(e), in each case 
in circumstances where the Company would be entitled to terminate this Agreement pursuant to 
Section 8.1(f) or 8.1(h)), then the Company shall retain the Deposit together with all received 
investment income, if any.  For the avoidance of doubt and notwithstanding anything herein to the 
contrary, if this Agreement is terminated as contemplated by this Section 2.2(b) prior to the time 
such Deposit is actually made to the Escrow Agent, Seller shall be entitled to be paid, and 
Purchaser shall be obligated to pay to Seller, an amount equal to the Deposit, and such obligation 
shall survive the termination of this Agreement. 

 If this Agreement has been terminated by any Party, other than as 
contemplated by Section 2.2(b), then the Deposit, together with all received investment income, if 
any, shall be returned to Purchaser within five (5) Business Days after such termination. 

 The Parties agree that the Company’s right to retain the Deposit, as set forth 
in Section 2.2(b), is not a penalty, but rather is liquidated damages in a reasonable amount that will 
compensate Seller for its efforts and resources expended and the opportunities foregone while 
negotiating this Agreement and in reliance on this Agreement and on the expectation of the 
consummation of the transactions contemplated hereby, which amount would otherwise be 
impossible to calculate with precision.  

 If the Closing occurs, the Deposit shall be transferred to the Company. 

2.3 Closing. The closing of the purchase and sale of the Acquired Assets, the delivery 
of the Closing Date Payment, the payment of the Adjustment Escrow Amount, the assumption of 
the Assumed Liabilities and the consummation of the other transactions contemplated by this 
Agreement (the “Closing”) will take place by telephone conference and electronic exchange of 
documents at 10 a.m. Central Time on the second (2nd) Business Day following full satisfaction 
or due waiver (by the Party entitled to the benefit of such condition) of the closing conditions set 
forth in Article VII (other than conditions that by their terms or nature are to be satisfied at the 
Closing, but subject to the satisfaction or waiver of those conditions), or at such other place and 
time as the Parties may agree. The date on which the Closing actually occurs is referred to herein 
as the “Closing Date.” 

2.4 Closing Deliveries by Seller. At or prior to the Closing, Seller shall deliver to 
Purchaser: 
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 a bill of sale and assignment and assumption agreement substantially in the 
form of Exhibit A (the “Assignment and Assumption Agreement”) duly executed by Seller; 

 each “IP Assignment Agreement” substantially in the form of Exhibit B, 
duly executed by the Seller; 

 a transition services agreement (the “Transition Services Agreement”) 
substantially in the form of Exhibit E, duly executed by the Company; 

 a copy of the Sale Order, as entered by the Bankruptcy Court;  

 a duly executed statement from the Company (or, if the Company is a 
disregarded entity for U.S. federal income tax purposes, from its regarded owner) meeting the 
requirements of Treasury Regulation section 1.1445-2(b)(2) certifying that the Company (or its 
regarded owner for U.S. federal income tax purposes) is not a foreign person within the meaning 
of the Code and the Treasury Regulations promulgated thereunder;  

 an officer’s certificate, dated as of the Closing Date, executed by a duly 
authorized officer of the Company certifying that the conditions set forth in Sections 7.2(b) 
and 7.2(c) have been satisfied;  

 quit claim deeds (or special or limited warranty deeds solely to the extent 
required by Law for a title insurance company to issue a title insurance policy with respect to an 
Acquired Owned Real Property) in recordable form and form reasonably acceptable to Purchaser 
for all Acquired Owned Real Property, duly executed by Seller;  

 the New Leases, duly executed by Seller or purchaser of any New Lease 
Property; 

 a joint written instruction, duly executed by the Company, instructing the 
Escrow Agent to release to the Company by wire transfer of immediately available funds, the 
Deposit; and 

 the Adjustment Escrow Agreement, duly executed by Seller and the Escrow 
Agent. 

2.5 Closing Deliveries by Purchaser. At the Closing, Purchaser shall deliver to (or at 
the direction of) the Company: 

 the Closing Date Payment; 

 the Assignment and Assumption Agreement, duly executed by Purchaser; 

 the Transition Services Agreement, duly executed by Purchaser; 

 the New Leases, duly executed by Purchaser; 
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 an officer’s certificate, dated as of the Closing Date, executed by a duly 
authorized officer of Purchaser certifying that the conditions set forth in Sections 7.3(a) and 7.3(b) 
have been satisfied;  

 a joint written instruction, duly executed by Purchaser, instructing the 
Escrow Agent to release to the Company by wire transfer of immediately available funds, the 
Deposit; and 

 the Adjustment Escrow Agreement, duly executed by Purchaser. 

2.6 Withholding. Purchaser shall be entitled to deduct and withhold from any 
consideration otherwise payable to any Person pursuant to this Agreement such amounts as it is 
required to deduct and withhold with respect to the making of such payment under the Code or 
any provision of state, local or foreign Tax Law; provided, that, other than with respect to any 
withholding as a result of the Company’s failure to comply with Section 2.4(e) or any withholding 
required as a result of a change in Tax Law that occurs within 10 days of the Closing, Purchaser 
shall provide at least five days’ written notice to Seller if Purchaser intends to withhold any 
amounts pursuant to this Section 2.6 (and in the case of any withholding required as a result of any 
change in Tax Law that occurs within 10 days of the Closing shall use commercially reasonable 
efforts to provide such written notice as soon as reasonably practicable prior to the Closing). Any 
amounts that are so deducted and withheld and properly paid to the relevant Governmental Body 
shall be treated for all purposes of this Agreement as having been paid to Seller.  Purchaser and 
Seller shall reasonably cooperate in good faith to minimize or establish an exemption from, to the 
extent permissible under applicable Law, any deduction or withholding. 

2.7 Closing Inventory; Closing Property Taxes; Adjustment to Purchase Price.  

 At least five (5) Business Days prior to the Closing Date, the Company shall 
deliver to Purchaser a statement setting forth in reasonable detail the Company’s calculation of 
Closing Inventory as of the opening of business on the Closing Date (“Estimated Inventory”) and 
Closing Property Taxes as of the opening of business on the Closing Date (the “Estimated Property 
Taxes”). For purposes of this Agreement, “Closing Inventory” shall mean all Inventory on hand 
as of the opening of business on the Closing Date, calculated in the manner set forth in Schedule 
2.7. For purposes of this Agreement, “Closing Property Taxes” shall mean all known accrued but 
unpaid Property Taxes exclusively related to or arising out of the Acquired Assets (determined in 
accordance with Section 9.4(d)), as of the opening of business on the Closing Date (whether 
attributable to a Pre-Closing Tax Period or to the pre-Closing portion of any Straddle Period). To 
the extent that any Property Taxes exclusively related to or arising out of the Acquired Assets have 
been paid by Seller in respect of any period after the opening of business on the Closing Date, such 
amounts paid in respect of such period shall be credited against the Closing Property Taxes 
calculated hereunder to the extent the payment of such Property Taxes by Sellers will actually 
reduce the amount of Property Taxes payable by Purchaser and its Affiliates (determined on a with 
and without basis) with respect to any such period.  

 Within sixty (60) days after the Closing Date, Purchaser shall deliver to 
Seller both (i) a statement (the “Closing Inventory Statement”), setting forth Purchaser’s 
calculation of Closing Inventory as of the opening of business on the Closing Date, calculated in 

Case 20-33627   Document 292-1   Filed in TXSB on 08/07/20   Page 15 of 131



 

 15 

the manner set forth in Schedule 2.7 and (ii) a statement setting forth Purchaser’s calculation of 
the Closing Property Taxes, as of the opening of business on the Closing Date (the “Closing 
Property Taxes Statement”), determined in accordance with Section 9.4(d).  Seller shall cause its 
employees to assist Purchaser and its representatives in the preparation of the Closing Inventory 
Statement and the Closing Property Taxes Statement and shall provide Purchaser and its 
representatives reasonable access, during normal business hours and upon reasonable prior notice, 
to the personnel, properties, books and records of Seller for such purpose to the extent primarily 
related to the Business and determination of Closing Inventory and Closing Property Taxes, and 
to the extent consistent with and not in contravention of any policy, procedure or protocol of Seller 
in response to COVID-19 or any COVID-19 Measures.   

 If Final Inventory (as finally determined pursuant to Section 2.8 below) 
exceeds Estimated Inventory, then Purchaser shall pay to the Company an amount equal to the 
difference between Final Inventory and Estimated Inventory and the Company and the Purchaser 
shall jointly instruct the Escrow Agent, in accordance with the terms of the Adjustment Escrow 
Agreement, to pay to the Company, by wire transfer of immediately available funds to such 
account of the Company as specified by the Company to the Escrow Agent in writing, the 
Adjustment Escrow Amount, less the Property Taxes Shortfall Amount (if any).  If Estimated 
Inventory exceeds Final Inventory (the “Shortfall Amount”), then the Company and the Purchaser 
shall jointly instruct the Escrow Agent, in accordance with the terms of the Adjustment Escrow 
Agreement, to pay to (i) Purchaser, by wire transfer of immediately available funds to such account 
of Purchaser as specified by Purchaser to the Escrow Agent in writing, an amount equal to the 
Shortfall Amount, provided that such amount and any Property Taxes Shortfall Amount shall in 
the aggregate be capped by and shall not exceed the Adjustment Escrow Amount and (ii) the 
Company, by wire transfer of immediately available funds to such account of the Company as 
specified by the Company to the Escrow Agent in writing, an amount equal to the excess, if any, 
of the Adjustment Escrow Amount over the Shortfall Amount, less the Property Taxes Shortfall 
Amount (if any).  If Estimated Property Taxes exceed the Final Property Taxes (as finally 
determined pursuant to Section 2.8 below), then Purchaser shall pay to Seller an amount equal to 
the difference between the Estimated Property Taxes and the Final Property Taxes.  If the Final 
Property Taxes exceed the Estimated Property Taxes (the “Property Taxes Shortfall Amount”), 
then the Company and the Purchaser shall jointly instruct the Escrow Agent, in accordance with 
the terms of the Adjustment Escrow Agreement, to pay to (i) Purchaser, by wire transfer of 
immediately available funds to such account of Purchaser as specified by Purchaser to the Escrow 
Agent in writing, an amount equal to the Property Taxes Shortfall Amount, provided that such 
amount combined with the payment (if any) in respect of the Shortfall Amount shall in the 
aggregate be capped by and shall not exceed the Adjustment Escrow Amount.  Any payment or 
delivery of joint instructions required to be made pursuant to this Section 2.7(c) shall be made or 
delivered within five (5) Business Days after the Company’s (actual or deemed) acceptance of the 
Closing Inventory Statement and the Closing Property Taxes Statement, or, if applicable, within 
five (5) Business Days after determination and resolution of any dispute over the Closing Inventory 
Statement and the Closing Property Taxes Statement, in either case, as provided in Section 2.8 
below. Any such amount payable by any Party pursuant to this Section 2.7(c) shall be paid in 
accordance with Section 2.1(b). 
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2.8 Disputes Concerning Adjustment.  

 If the Company does not deliver a Dispute Notice to Purchaser within ten 
(10) Business Days of receiving the Closing Inventory Statement, the Company shall be deemed 
to have agreed with the Closing Inventory Statement and the Closing Inventory set forth on the 
Closing Inventory Statement shall be deemed the “Final Inventory” for purposes of this 
Agreement. If Seller does not deliver a Dispute Notice to Purchaser within ten (10) Business Days 
of receiving the Closing Property Taxes Statement, Seller shall be deemed to have agreed with the 
Closing Property Taxes Statement and the Closing Property Taxes set forth on the Closing 
Property Taxes Statement shall be deemed the “Final Property Taxes” for purposes of this 
Agreement.   

 If the Company delivers a Dispute Notice to Purchaser within ten (10) 
Business Days of receiving the Closing Inventory Statement or the Closing Property Taxes 
Statement, Seller and Purchaser shall negotiate in good faith to resolve the dispute. If, after twenty 
(20) days from the date a Dispute Notice is given hereunder, the Company and Purchaser fail to 
agree on the resolution of the dispute, then the Arbitrating Accountant shall be jointly engaged as 
promptly as practicable to arbitrate the dispute. Within ten (10) days after the Arbitrating 
Accountant accepts the engagement, as evidenced by an engagement letter signed by the 
Arbitrating Accountant and the Parties (the date of such acceptance being referred to herein as the 
“Engagement Date”), Purchaser, on the one hand, and the Company, on the other hand, shall 
prepare and submit to the Arbitrating Accountant a written brief stating their respective positions 
on the disputed issue(s). Such briefs shall be submitted simultaneously by the Parties. Within ten 
(10) days thereafter, Purchaser, on the one hand, and the Company, on the other hand, shall prepare 
and submit to the Arbitrating Accountant a reply brief to the brief submitted by the other Party. 
Such reply briefs shall be submitted simultaneously. Within thirty (30) days after the Engagement 
Date, the Arbitrating Accountant shall render its final decision based solely on the materials 
submitted by each Party in accordance with this Section 2.8(b). When acting pursuant to this 
Section 2.8(b), the Arbitrating Accountant shall determine whether and to what extent, if any, 
Purchaser’s calculation of the Closing Inventory (as set forth in the Closing Inventory Statement) 
or the Closing Property Taxes (as set forth in the Closing Property Taxes Statement) requires 
adjustment in accordance with the terms, provisions and definitions set forth in this Agreement. 
The Arbitrating Accountant shall address only those issues in dispute, and may not assign a value 
to any item greater than the greatest value for such item claimed by a Party or less than the smallest 
value for such item claimed by a Party. In addition, the Arbitrating Accountant shall apportion its 
fees and expenses between the Company, on the one hand, and Purchaser, on the other hand, in 
proportion to the difference between the relative position of each Party and the Arbitrating 
Accountant’s ultimate determination with respect to the amount of the Closing Inventory or the 
Closing Property Taxes, as applicable. The decision and award of the Arbitrating Accountant, 
including the apportionment of its fees, shall be final and binding on the Parties and shall be subject 
to confirmation and entry of judgment in accordance with applicable Law. In no event shall the 
Arbitrating Accountant award either Party consequential, incidental, punitive or any other 
damages. The Closing Inventory as and if determined pursuant to the terms of this Section 2.8(b) 
shall be deemed the “Final Inventory” for purposes of this Agreement, and the Closing Property 
Taxes as and if determined pursuant to the terms of this Section 2.8(b) shall be deemed the “Final 
Property Taxes” for purposes of this Agreement.   

Case 20-33627   Document 292-1   Filed in TXSB on 08/07/20   Page 17 of 131



 

 17 

ARTICLE III 
 

REPRESENTATIONS AND WARRANTIES OF SELLER 

Except as (a) disclosed in any forms, statements or other documents filed with the 
Bankruptcy Court or (b) set forth in the Schedules delivered by the Company concurrently 
herewith and Sections 6.7(a) and 10.10, Seller represents and warrants to Purchaser as follows as 
of the date hereof and as of the Closing Date. 

3.1 Organization and Qualification. Each of the Company and its Subsidiaries (a) is an 
entity duly incorporated or organized, validly existing and in good standing under the Laws of the 
jurisdiction of its incorporation or organization, as applicable, (b) has all requisite power and 
authority to own and operate its properties primarily used in or primarily related to the Business 
and to carry on the Business as now conducted, subject to the provisions of the Bankruptcy Code, 
and (c) is qualified to do business and is in good standing (or its equivalent) in every jurisdiction 
in which its ownership of property primarily used in or primarily related to the Business or the 
conduct of the Business as now conducted requires it to qualify, except where the failure to be so 
qualified would not reasonably be expected to have a Material Adverse Effect.  

3.2 Authorization of Agreement. The execution, delivery, and performance of this 
Agreement by Seller, and the consummation by Seller of the transactions contemplated hereby, 
subject to requisite Bankruptcy Court approvals, have been duly and validly authorized by all 
requisite corporate or similar organizational action, and no other corporate or similar 
organizational proceedings on its part are necessary to authorize the execution, delivery or 
performance of this Agreement by Seller. Subject to requisite Bankruptcy Court approvals, this 
Agreement has been duly and validly executed and delivered by Seller, and, assuming this 
Agreement is a valid and binding obligation of Purchaser, this Agreement constitutes a valid and 
binding obligation of Seller, enforceable against Seller in accordance with its terms, except as 
limited by the application of bankruptcy, insolvency, reorganization, fraudulent conveyance, 
moratorium, or other Laws relating to or affecting creditors’ rights or general principles of equity 
(whether considered in a proceeding in equity or at law) (the “Enforceability Exceptions”). 

3.3 Conflicts; Consents.  

 Except as set forth on Schedule 3.3(a) and assuming that (y) requisite 
Bankruptcy Court approvals are obtained, (x) the notices, authorizations, approvals, Orders, 
permits or consents set forth on Schedule 3.3(b) are made, given or obtained (as applicable), (y) 
the requirements of the HSR Act and any other applicable antitrust, competition or merger control 
Laws promulgated by any Governmental Body (“Foreign Competition Laws”) are complied with 
and (z) any filings required by any applicable federal or state securities or “blue sky” Laws are 
made, the execution, delivery and performance by Seller of this Agreement and the consummation 
by Seller of the transactions contemplated hereby, do not: (i) violate the certificate of formation, 
limited liability company agreement or equivalent organizational documents of the Company or 
any of its Subsidiaries; (ii) violate any Law applicable to the Company or any of its Subsidiaries 
or by which any of the Acquired Assets is bound; or (iii) result in any breach of, constitute a default 
(or an event that, with notice or lapse of time or both, would become a default) under, create in 
any party thereto the right to terminate or cancel, or require any consent under, or result in the 
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creation or imposition of any Encumbrance (other than a Permitted Encumbrance) on any property 
or asset of the Company or any of its Subsidiaries under, any Lease or Contract listed on 
Schedule 3.7(a); except, in each case, for any such violations, breaches, defaults or other 
occurrences that are not material to the Business taken as a whole. 

 Except as set forth on Schedule 3.3(b), Seller is not required to file, seek or 
obtain any notice, authorization, approval, Order, permit, or consent of or with any Governmental 
Body in connection with the execution, delivery and performance by Seller of this Agreement or 
the consummation by Seller of the transactions contemplated hereby, except (i) requisite 
Bankruptcy Court approvals, (ii) any filings required to be made under the HSR Act and any 
Foreign Competition Laws, (iii) such filings as may be required by any applicable federal or state 
securities or “blue sky” Laws, (iv) where failure to obtain such consent, approval, authorization or 
action, or to make such filing or notification, is not material to the Business taken as a whole, or 
(v) as may be necessary as a result of any facts or circumstances relating to Purchaser or any of its 
Affiliates. 

3.4 Financial Statements. Attached to Schedule 3.4 are the Company’s unaudited 
statements of income for the Business as of June 30, 2020 for the six (6) month period then ended 
(the “Financial Statements”). Except as set forth on Schedule 3.4, the Financial Statements have 
been prepared, in each case, in conformity in all material respects with GAAP consistently applied 
and present fairly in all material respects, in accordance with GAAP consistently applied, the 
consolidated financial condition and results of operations of the Company and its Subsidiaries with 
respect to the Business as of the dates and for the periods referred to therein, except as may be 
indicated in the notes thereto and subject, in the case of the unaudited financial statements, to (y) 
the absence of footnote disclosures and other presentation items and (z) changes resulting from 
normal year-end adjustments (which are expected to be consistent with past practice).  

3.5 Absence of Certain Developments. Since the date of the Financial Statements 
through the date of this Agreement except (a) for the negotiation and execution of this Agreement 
and consummation of the transactions contemplated hereby, and the discussions and negotiations 
with, presentations and provision of other diligence to and similar engagement with other potential 
bidders for the Acquired Assets, and (b) for the preparation and commencement of the Bankruptcy 
Case and Seller’s debtor-in-possession financing in the Bankruptcy Case, the Business has been 
carried on and conducted in all material respects in the Ordinary Course, and there has not been 
any Material Adverse Effect or any effect, change, event or occurrence that would, individually or 
in the aggregate, reasonably be expected to have a Material Adverse Effect. 

3.6 Title to Properties. 

 Schedule 3.6(a) contains a list of all real property leased by the Company 
and its Subsidiaries primarily related to or primarily used in the Business (the “Leased Real 
Property”) and the agreements pursuant to which such Leased Real Property is leased (the 
“Leases”), in each case as of the date hereof. Except as set forth on Schedule 3.6(a), subject to 
requisite Bankruptcy Court approvals, and assumption by Seller of the applicable Lease in 
accordance with applicable Law (including satisfaction of any applicable Cure Costs) and except 
as a result of the commencement of the Bankruptcy Case, the Company or its Subsidiaries have a 
valid leasehold estate in all of the Acquired Leased Real Property, free and clear of all 
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Encumbrances, other than Permitted Encumbrances. Except as set forth in Schedule 3.6(a), neither 
the Company nor its Subsidiaries has leased or otherwise granted to any Person rights to use or 
occupy any of the Acquired Leased Real Property that would reasonably be expected to materially 
impair the use or occupancy of the Acquired Leased Real Property in the operation of the Business 
taken as a whole. 

 Except as set forth on Schedule 3.6(b) (the “Owned Real Property”), neither 
the Company nor any of its Subsidiaries owns any real property that is used in connection with the 
Business. Except as set forth on Schedule 3.6(b), (i) the Company or its Subsidiaries have fee title 
to all Owned Real Property, free and clear of all Encumbrances, other than Permitted 
Encumbrances, (ii) neither the Company nor any of its Subsidiaries has leased or otherwise granted 
to any Person rights to use or occupy the Owned Real Property that would reasonably be expected 
to materially impair the use or occupancy of the Owned Real Property in the operation of the 
Business taken as a whole, and (iii) there are no outstanding options, rights of first offer or rights 
of first refusal to purchase the Owned Real Property. Neither the Company nor its Subsidiaries is 
a party to any agreement or option to purchase any real property or interest therein primarily related 
to the Business. 

 Schedule 3.6(c) sets forth a correct and complete list as of the date hereof 
of all material Owned Real Property or Leased Real Property of Seller that are not being included 
in the Acquired Assets but that are used by the Business. 

 Subject to requisite Bankruptcy Court approvals, and assumption by Seller 
of the applicable Contract in accordance with applicable Law (including satisfaction of any 
applicable Cure Costs) and except as a result of the commencement of the Bankruptcy Case, the 
Company and its Subsidiaries own good title to, or hold a valid leasehold interest in, all of the 
material tangible property necessary in the conduct of the Business as now conducted, free and 
clear of all Encumbrances, except for Permitted Encumbrances, other than any failure to own or 
hold such tangible property that is not material to the Business taken as a whole. 

3.7 Contracts. 

 Except as set forth on Schedule 3.7(a), as of the date hereof, neither the 
Company nor any of its Subsidiaries is a party to any of the following primarily relating to or 
primarily used in the Business or the Acquired Assets (in each case, excluding any Seller Plans): 

(i) collective bargaining agreement with any labor union; 

(ii) agreement primarily related to the Business or the Acquired Assets 
under which the Company or one of its Subsidiaries has borrowed any money or issued 
any note, indenture or other evidence of similar indebtedness or guaranteed such 
indebtedness of others (other than intercompany indebtedness among the Company and its 
Subsidiaries, guarantees of indebtedness of the Company or any of its Subsidiaries, 
endorsements for the purpose of collection or purchases of equipment or materials made 
under conditional sales agreements, in each case in the Ordinary Course), in each case, 
having an outstanding principal amount in excess of $1,000,000; 
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(iii) lease or other agreement primarily used in or primarily related to the 
Business or the Acquired Assets under which the Company or any of its Subsidiaries is 
lessee of, or holds or operates any personal property owned by any third party, for which 
the annual rental exceeds $250,000 that is not terminable by the Company or such 
Subsidiary upon notice of sixty (60) days or less for a cost of $250,000 or less; 

(iv) lease or other agreement primarily used in or primarily related to the 
Business or the Acquired Assets under which the Company or any of its Subsidiaries is 
lessor of or permits any third party to hold or operate any property, real or personal, for 
which the annual rental exceeds $250,000 that is not terminable by the Company or such 
Subsidiary upon notice of sixty (60) days or less for a cost of $250,000 or less; 

(v) agreement or group of related agreements with the same party for 
the purchase of products or services primarily used in or primarily related to the Business 
or the Acquired Assets, in either case, under which the aggregate undelivered balance of 
such products and services has a selling price in excess of $500,000 and which is not 
terminable by the Company or such Subsidiary upon notice of sixty (60) days or less for a 
cost of $500,000 or less (other than purchase orders entered into in the Ordinary Course);  

(vi) agreement that materially prohibits the Company or any of its 
Subsidiaries from freely engaging in the Business anywhere in the world; 

(vii) agreement relating to any acquisition or disposition by the Company 
of the Business or the Acquired Assets (whether by asset or stock purchase or otherwise) 
or any merger, consolidation or similar business combination transaction, in each case, 
pursuant to which the Company has an outstanding obligation to pay any purchase price 
thereunder or other material obligation; 

(viii) agreement that involves any take-or-pay or requirements 
arrangement other than in the Ordinary Course; 

(ix) agreement relating to any joint venture or partnership; or 

(x) agreement in writing to enter into any of the foregoing. 

 Subject to requisite Bankruptcy Court approvals, and assumption by Seller 
of the applicable Contract in accordance with applicable Law (including satisfaction of any 
applicable Cure Costs) and except as a result of the commencement of the Bankruptcy Case, each 
Contract listed on Schedule 3.7(a) and each Lease is in full force and effect and is a valid, binding 
and enforceable obligation of the Company and its Subsidiaries and, to the Knowledge of the 
Company, each of the other parties thereto, except as may be limited by the Enforceability 
Exceptions. Except as set forth on Schedule 3.7(b), as a result of the commencement of the 
Bankruptcy Case or as would not reasonably be expected to be material to the Business taken as a 
whole, neither the Company nor any of its Subsidiaries, as applicable, is in material default, or is 
alleged in writing by the counterparty thereto to have materially breached or to be in material 
default, under any Lease or Contract listed on Schedule 3.7(a), and, to the Knowledge of the 
Company, the other party to each Lease or each Contract listed on Schedule 3.7(a) is not in material 
default thereunder. The Company has made available to Purchaser complete and correct copies of 
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all Contracts required to be listed on Schedule 3.7(a) and all Leases, each as amended to the date 
hereof.  None of the Contracts listed on Schedule 3.7(a) or any of the Leases has been canceled or 
otherwise terminated, and neither the Company, nor its Subsidiaries, has received any written 
notice from any Person regarding any such cancellation or termination. Except as listed on 
Schedule 3.7(a), Seller and its Subsidiaries are in material compliance with all payment terms 
specified in such Contracts.   

3.8 Litigation. Except as set forth on Schedule 3.8 and other than the Bankruptcy Case, 
there are, and during the prior two (2) years there have been, no Actions pending against or by the 
Company or any of its Subsidiaries, at law or in equity, or before or by any Governmental Body, 
primarily related to the Business or the Acquired Assets, other than any Action pursuant to which 
no injunctive or equitable relief is sought and where the monetary damages are covered by 
insurance or would not reasonably be expected to be material to the Business taken as a whole. 
Except as set forth on Schedule 3.8 and other than in connection with the Bankruptcy Case, neither 
the Company nor any of its Subsidiaries is, or during the prior two (2) years has been, subject to 
any outstanding Order primarily related to the Business or the Acquired Assets, other than any 
such Order where no injunctive or equitable relief was granted and where the monetary damages 
were covered by insurance or were not be material to the Business taken as a whole. 

3.9 Permits; Compliance with Laws. Except as set forth on Schedule 3.9: 

 Each of the Company and its Subsidiaries holds and is in compliance, in all 
material respects, with all permits, certificates, licenses, approvals, registrations and authorizations 
that are material to the Company and its Subsidiaries taken as a whole and required in connection 
with the conduct of the Business under Laws (the “Permits”). All of the Permits are valid and in 
full force and effect. 

 The Company and its Subsidiaries are, and have been during the prior 
two (2) years, in compliance, in all material respects, with all applicable Laws primarily applicable 
to or primarily related to the conduct or operations of the Business, and during the prior two (2) 
years neither the Company nor any of its Subsidiaries has received any written notice of any Action 
against it alleging any failure to comply in any material respect with any such Laws, except in each 
case as would not reasonably be expected to be material to the Business taken as a whole. No 
investigation by any Governmental Body with respect to the Company or any of its Subsidiaries 
primarily related to the conduct or operations of the Business is pending or, to the Company’s 
Knowledge, threatened, and during the prior two (2) years neither the Company nor any of its 
Subsidiaries has received any written notice of any such investigation, except, in each case, for 
any such investigation that would not reasonably be expected to be material to the Business taken 
as a whole. 

3.10 Environmental Matters. Except as set forth on Schedule 3.10: 

 The Company and each of its Subsidiaries are in compliance in all material 
respects with all Environmental Laws applicable to the Business, except in each case as would not 
reasonably be expected to be material to the Business taken as a whole; 
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 With respect to the Business, each of the Company and its Subsidiaries 
holds and is in compliance, in all material respects, with all material Permits required under 
Environmental Laws for the current ownership or operation of the Acquired Assets, except in each 
case as would not reasonably be expected to be material to the Business taken as a whole; 

 With respect to the Business, neither the Company nor any of its 
Subsidiaries has during the prior two (2) years received unresolved written notice from any 
Governmental Body regarding any actual or alleged material violation of Environmental Laws 
except as would not reasonably be expected to be material to the Business taken as a whole; 

 To the Knowledge of the Company, no Hazardous Substance has been 
released at any Owned Real Property or Leased Real Property by the Company or its Subsidiaries 
in violation of, and in a manner that would reasonably be expected to result in liability for the 
Business under, any Environmental Law, except in each case as would not reasonably be expected 
to be material to the Business taken as a whole; and 

 The Company has made available to Purchaser copies of all non-privileged, 
material environmental audits, assessments and reports in its possession primarily relating to the 
Business, the Owned Real Property or the Leased Real Property prepared by a third party within 
the last two (2) years. 

 This Section 3.10 contains the sole and exclusive representations and 
warranties of the Company and each of its Subsidiaries with respect to any environmental, health 
or safety matters primarily related to the Business and the Acquired Assets, including any arising 
under any Environmental Law or with respect to any Hazardous Substance. 

3.11 Intellectual Property. 

 Except as set forth on Schedule 3.11(a), the Company or one or more of its 
Subsidiaries owns the Intellectual Property included in the Acquired Assets, free and clear of all 
Encumbrances, other than Permitted Encumbrances. 

 To the Knowledge of the Company, neither the Company’s nor any of its 
Subsidiaries’ respective businesses infringes, misappropriates or otherwise violates any 
Intellectual Property of any other Person in connection with the conduct or operation of the 
Business, except where such infringement, misappropriation or violation is not material to the 
Business taken as a whole. 

 To the Knowledge of the Company, no third party infringes, 
misappropriates or otherwise violates any Intellectual Property included in the Acquired Assets, 
except where such infringement, misappropriation or violation is not material to the Business taken 
as a whole. The Company and its Subsidiaries have used efforts that are reasonable under the 
circumstances to maintain the secrecy of their material trade secrets included in the Acquired 
Assets, except where such failure to maintain such material trade secrets would not be material to 
the Business taken as a whole.  

 To the Knowledge of the Company, all of the issued patents and registered 
trademarks that are material to the Business and included in the Acquired Assets are valid, 
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subsisting and enforceable. Except for office actions issued in the ordinary course of prosecution 
by the United States Patent and Trademark Office, during the prior two (2) years, no claim by any 
third party contesting the validity or enforceability of any of the material Intellectual Property 
included in the Acquired Assets has been made or has been threatened against the Company or 
any of its Subsidiaries, in each case in writing.  

 This Section 3.11 contains the sole and exclusive representations and 
warranties of the Company with respect to Intellectual Property. 

3.12 Tax Matters. (a) All material Tax Returns required to be filed under applicable Law 
by Seller or any of its Affiliates with respect to the Acquired Assets have been timely filed and 
such Tax Returns are complete in all material respects, (b) all material Taxes payable by Seller or 
any of its Affiliates with respect to the Acquired Assets (whether or not shown to be due on such 
Tax Returns) have been paid, except to the extent nonpayment of which is permitted or required 
by the Bankruptcy Code, (c) no claims have been asserted in writing against Seller or any of its 
Affiliates by any Governmental Body with respect to any such Taxes and (d) there are no 
Encumbrances for Taxes (other than any Encumbrance for Taxes that is a Permitted Encumbrance) 
on any of the Acquired Assets. The representations and warranties in this Section 3.12 and in 
Section 3.13 are the sole and exclusive representations and warranties of Seller relating to Taxes. 
No representation or warranty is made in this Agreement with respect to (i) the amount, sufficiency 
or usability of any Tax basis or other Tax attribute with respect to the Acquired Assets or otherwise 
or (ii) the availability of any Tax position in any taxable period (or portion thereof) beginning after 
the Closing. 

3.13 Seller Plans. 

 Except as set forth on Schedule 3.13(a), and other than any “multiemployer 
plan” as defined in Section 3(37) of ERISA (the “Multiemployer Plans”), neither the Company 
nor any of its Subsidiaries maintains or contributes to any (i) nonqualified deferred compensation 
or retirement plans, (ii) qualified “defined contribution plans” (as such term is defined under 
Section 3(34) of ERISA), (iii) qualified “defined benefit plans” (as such term is defined under 
Section 3(35) of ERISA) (the plans set forth in clauses (ii) and (iii) are collectively referred to 
herein as the “Pension Plans”), (iv) “welfare benefit plans” (as such term is defined under 
Section 3(1) of ERISA) (the “Welfare Plans”) or (v) severance, incentive or bonus, stock purchase, 
stock option or equity incentive or any other material employee benefit plans, programs or 
arrangements, in each case, sponsored or maintained by the Company or any of its Subsidiaries 
for the benefit of the Employees (collectively, the “Seller Plans”). 

 Each Seller Plan that is a Pension Plan that is intended to meet the 
requirements of a “qualified plan” under Section 401(a) of the Code has either (i) received a 
favorable determination letter from the Internal Revenue Service or (ii) may rely on a favorable 
opinion letter issued by the Internal Revenue Service. 

 The Seller Plans comply in form and in operation in all material respects 
with their terms and applicable Laws, including the requirements of the Code and ERISA, except 
as would not reasonably be expected to be material to the Business taken as a whole. 
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 With respect to the Seller Plans and except as would not reasonably be 
expected to be material to the Business taken as a whole: (i) all material contributions required to 
be made by the Company or any of its Subsidiaries have been made or properly accrued; (ii) there 
are no Actions pending or, to the Company’s Knowledge, overtly threatened other than routine 
claims for benefits; and (iii) to the Company’s Knowledge, there have been no “prohibited 
transactions” (as that term is defined in Section 406 of ERISA or Section 4975 of the Code).  

 Except as set forth on Schedule 3.13(e), neither the Company nor any of its 
Subsidiaries contributes to any Multiemployer Plan that is subject to Title IV of ERISA and 
Section 412 of the Code for the benefit of any Employees. 

 None of the Seller Plans that are Welfare Plans obligates the Company or 
its Subsidiaries to provide an Employee (or any dependent thereof) any material life insurance or 
medical or health benefits after his or her termination of employment with the Company or any of 
its Subsidiaries, other than as required under Part 6 of Subtitle B of Title I of ERISA, 
Section 4980B of the Code or any similar state or local Law.  

3.14 Employees. Except as set forth on Schedule 3.14: 

 The Company and its Subsidiaries are in compliance in all material respects 
with all applicable Laws relating to the employment of labor, including provisions thereof relating 
to wages, hours, equal opportunity, collective bargaining, layoffs and immigration compliance, in 
each case primarily related to or primarily involving the Business, except for such non-compliance 
that is not material to the Business taken as a whole. There are no administrative charges or court 
complaints pending or, to the Company’s Knowledge, threatened against the Company or any of 
its Subsidiaries primarily related to or primarily involving the Business before the U.S. Equal 
Employment Opportunity Commission or any other Governmental Body concerning alleged 
employment discrimination or any other matters relating to the employment of labor, in each case, 
that would reasonably be expected to be material to the Business taken as a whole. 

 There is no unfair labor practice charge or complaint pending or, to the 
Company’s Knowledge, threatened against the Company primarily related to or primarily 
involving the Business before the National Labor Relations Board or any similar Governmental 
Body. To the Knowledge of the Company, during the prior two (2) years, the Company has not 
experienced any union organizing or decertification activities, work stoppage, slowdowns or other 
material labor disputes primarily related to or primarily involving the Business, and, to the 
Knowledge of the Company, no such activities or disputes are underway or threatened.  

3.15 Affiliate Transactions. Except as set forth on Schedule 3.15, to the Knowledge of 
the Company, no Affiliate of the Company (other than Seller or any of its Subsidiaries), or any 
officer or director of the Company or any of its Subsidiaries currently (a) is a party to any 
agreement or transaction with the Company or its Subsidiaries primarily involving the Business 
having a potential or actual value or a contingent or actual liability exceeding $250,000, other than 
(i) loans and other extensions of credit to directors and officers of the Company and its Subsidiaries 
for travel, business or relocation expenses or other employment-related purposes in the Ordinary 
Course, (ii) employment arrangements in the Ordinary Course and (iii) the Seller Plans, (b) has 
any material ownership interest in any material property used by the Company or its Subsidiaries 
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primarily in connection with the Business or (c) owns any material interest in, or is an officer, 
director, employee or consultant of, any Person which is, or is engaged in business as a material 
supplier or customer of the Business.   

3.16 Brokers. Except as set forth on Schedule 3.16, there is no investment banker, 
broker, finder or other such intermediary that has been retained by, or has been authorized to act 
on behalf of, the Company or any of its Subsidiaries in respect of the Business and is entitled to a 
fee or commission in connection with the transactions contemplated by this Agreement from the 
Company or any of its Subsidiaries. 

ARTICLE IV 
 

REPRESENTATIONS AND WARRANTIES OF PURCHASER 

Purchaser represents and warrants to the Company as follows as of the date hereof and as 
of the Closing Date. 

4.1 Organization and Qualification. Purchaser (a) is an entity duly incorporated or 
organized, validly existing and in good standing under the Laws of the jurisdiction of its 
incorporation or organization, as applicable, (b) has all requisite power and authority to own and 
operate its properties and to carry on its businesses as now conducted, and (c) is qualified to do 
business and is in good standing (or its equivalent) in every jurisdiction in which its ownership of 
property or the conduct of its business as now conducted requires it to qualify, except where the 
failure to be so qualified would not reasonably be expected to have, individually or in the 
aggregate, a material adverse effect on Purchaser’s ability to consummate the transactions 
contemplated hereby.  

4.2 Authorization of Agreement. The execution, delivery and performance of the 
Transaction Documents by Purchaser, and the consummation by Purchaser of the transactions 
contemplated thereby, have been duly and validly authorized by all requisite corporate or similar 
organizational action, and no other corporate or similar organizational proceedings on its part are 
necessary to authorize the execution, delivery or performance of the Transaction Documents by 
Purchaser. This Agreement has been, and the other Transaction Documents will be, duly and 
validly executed and delivered by Purchaser, and, assuming this Agreement is a valid and binding 
obligation of Seller, this Agreement constitutes, and each other Transaction Document will 
constitute, a valid and binding obligation of Purchaser, enforceable against Purchaser in 
accordance with its terms, except as limited by the Enforceability Exceptions. 

4.3 Conflicts; Consents. 

 Except as set forth on Schedule 4.3(a) and assuming that (y) the notices, 
authorizations, approvals, Orders, permits or consents set forth on Schedule 4.3(b) are made, given 
or obtained (as applicable), and (z) any filings required by any applicable federal or state securities 
or “blue sky” Laws are made, the execution, delivery and performance by Purchaser of this 
Agreement and the consummation by Purchaser of the transactions contemplated hereby, do not: 
(i) violate the certificate of formation, limited liability company agreement or equivalent 
organizational documents of Purchaser; (ii) violate any Law applicable to Purchaser or by which 
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any property or asset of Purchaser is bound; or (iii) result in any breach of, constitute a default (or 
an event that, with notice or lapse of time or both, would become a default) under, create in any 
party thereto the right to terminate or cancel, or require any consent under, or result in the creation 
or imposition of any Encumbrance on any property or asset of Purchaser under, any Lease or 
Contract; except, in each case, for any such violations, breaches, defaults or other occurrences that 
would not, individually or in the aggregate, reasonably be expected to prevent or materially delay 
the ability of Purchaser to consummate the transactions contemplated hereby.  

 Purchaser is not required to file, seek or obtain any notice, authorization, 
approval, Order, permit or consent of or with any Governmental Body in connection with the 
execution, delivery and performance by Purchaser of this Agreement or the consummation by 
Purchaser of the transactions contemplated hereby, except (i) such filings as may be required by 
any applicable federal or state securities or “blue sky” Laws, or (ii) where failure to obtain such 
consent, approval, authorization or action, or to make such filing or notification, would not, 
individually or in the aggregate, reasonably be expected to prevent or materially delay the ability 
of Purchaser to consummate the transactions contemplated hereby. 

4.4 Financing. Purchaser has as of the date hereof, and will have at the Closing, 
sufficient funds in an aggregate amount necessary to pay the Purchase Price, to perform the 
Assumed Liabilities as they become due in accordance with their terms and to consummate all of 
the other transactions contemplated by this Agreement, including the payment of the Purchase 
Price and all fees, expenses of, and other amounts required to be paid by, Purchaser in connection 
with the transactions contemplated by this Agreement. Purchaser is and shall be capable of 
satisfying the conditions contained in sections 365(b)(1)(C) and 365(f) of the Bankruptcy Code 
with respect to the Assigned Contracts and the related Assumed Liabilities.  As of the date hereof, 
Purchaser has provided Seller with a true, correct and complete copy of the Equity Commitment 
Letter, which has been duly authorized and executed by Purchaser and the other signatories thereto, 
and constitutes the legal, valid and binding obligation of the Purchaser and the other parties thereto 
enforceable by Purchaser against each such other party in accordance with its terms. 

4.5 Brokers. There is no investment banker, broker, finder, or other intermediary which 
has been retained by or is authorized to act on behalf of Purchaser that might be entitled to any fee 
or commission in connection with the transactions contemplated by this Agreement. 

4.6 No Litigation. There are no Actions pending or, to Purchaser’s knowledge, 
threatened against or affecting Purchaser that will adversely affect Purchaser’s performance under 
this Agreement or the consummation of the transactions contemplated by this Agreement. 

4.7 Certain Arrangements. As of the date hereof, there are no Contracts, undertakings, 
commitments, agreements or obligations, whether written or oral, between any member of the 
Purchaser Group, on the one hand, and any member of the management or board of directors (or 
applicable governing body) of the Company or its Subsidiaries, any holder of equity or debt 
securities of the Company or its Subsidiaries, or any lender or creditor of the Company or its 
Subsidiaries, on the other hand, (a) relating in any way to the acquisition of the Acquired Assets 
or the other transactions contemplated by this Agreement or (b) that would be reasonably likely to 
prevent, restrict, impede or affect adversely the ability of the Company to entertain, negotiate or 
participate in any such transactions. 
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4.8 No Additional Representations or Warranties. Except for the representations and 
warranties contained in this Article IV, Seller acknowledges that neither Purchaser nor any other 
Person on behalf of Purchaser makes any other express or implied representation or warranty with 
respect to Purchaser or with respect to any other information provided to Seller by Purchaser. 

4.9 No Outside Reliance. Notwithstanding anything contained in this Article IV or any 
other provision of this Agreement to the contrary, Purchaser acknowledges and agrees, on its own 
behalf and on behalf of the Purchaser Group, that the representations and warranties made by Seller 
to Purchaser in Article III (as qualified by the Schedules and in accordance with the express terms 
and conditions (including limitations and exclusions) of this Agreement) (the “Express 
Representations”) are the sole and exclusive representations, warranties and statements of any kind 
made to Purchaser or any member of the Purchaser Group and on which Purchaser and the 
Purchaser Group may rely in connection with the transactions contemplated by this Agreement. 
Purchaser acknowledges and agrees, on its own behalf and on behalf of the Purchaser Group, that  
(other than solely to the extent expressly set forth in the Express Representations) all other 
representations, warranties and statements of any kind or nature expressed or implied, whether in 
written, electronic or oral form, including (a) with respect to the completeness or accuracy of, or 
any omission to state or to disclose, any information, including in the Projections, the confidential 
information presentation prepared by Piper Sandler & Co. (the “Information Presentation”), in that 
certain datasite administered by Donnelley Financial Solutions (the “Dataroom”), any Projections 
or in any meetings, calls or correspondence with management of the Company and its Subsidiaries 
or any other Person on behalf of the Business or the Company, its Subsidiaries or any of their 
respective Affiliates or Advisors and (b) the historical, current or future business, financial 
condition, results of operations, assets, liabilities, properties, contracts, or prospects of the 
Business or the Company or any of its Subsidiaries, or the quality, quantity or condition of the 
Business’s or the Company’s or its Subsidiaries’ assets, in each case, are specifically disclaimed 
by Seller, and that neither Purchaser nor any member of the Purchaser Group has relied on any 
such representations, warranties or statements. Purchaser acknowledges and agrees, on its own 
behalf and on behalf of the Purchaser Group, that it has conducted to its full satisfaction an 
independent investigation and verification of the business, financial condition, results of 
operations, assets, liabilities, properties, contracts and prospects of the Business, and, in making 
its determination to proceed with the transactions contemplated by this Agreement, Purchaser has 
relied solely on the results of the Purchaser Group’s own independent investigation and 
verification, and has not relied on, is not relying on, and will not rely on, the Information 
Presentation, any Projections or any information, statements, disclosures, documents, projections, 
forecasts or other material made available to Purchaser or any of its Affiliates or Advisors in the 
Dataroom or otherwise, in each case, whether written or oral, made or provided by, or as part of, 
any of the foregoing or the Company, its Subsidiaries or any of their respective Affiliates or 
Advisors, or any failure of any of the foregoing to disclose or contain any information, except to 
the extent express set forth in the Express Representations (it being understood that Purchaser and 
the Purchaser Group have relied only on the Express Representations). 
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ARTICLE V 
 

BANKRUPTCY COURT MATTERS 

5.1 Bankruptcy Actions. 

 The bidding procedures to be utilized with respect to this Agreement shall 
be those approved in the Bidding Procedures Order. Purchaser agrees and acknowledges that 
Seller, including through its representatives, is and may continue soliciting inquiries, proposals, or 
offers from third parties in connection with any Alternative Transaction subject to the terms and 
conditions of the Bidding Procedures Order. 

 From the date hereof until the earlier of (i) the termination of this Agreement 
in accordance with Article VIII and (ii) the Closing Date, the Company shall use commercially 
reasonable efforts to obtain entry by the Bankruptcy Court of the Sale Order.  

 Purchaser shall promptly take all actions as are reasonably requested by the 
Company to assist in obtaining the Bankruptcy Court’s entry of the Sale Order or any other Order 
reasonably necessary in connection with the transactions contemplated by this Agreement as 
promptly as practicable, including furnishing affidavits, financial information, or other documents 
or information for filing with the Bankruptcy Court and making such employees and Advisors of 
Purchaser and its Affiliates available to testify before the Bankruptcy Court for the purposes of, 
among other things providing necessary assurances of performance by Purchaser under this 
Agreement, and demonstrating that Purchaser is a “good faith” purchaser under section 363(m) of 
the Bankruptcy Code, as well as demonstrating Purchaser’s ability to pay and perform or otherwise 
satisfy any Assumed Liabilities following the Closing. 

 Each of the Company and Purchaser shall (i) appear formally or informally 
in the Bankruptcy Court if reasonably requested by the other Party or required by the Bankruptcy 
Court in connection with the transactions contemplated by this Agreement or the Sale Order and 
(ii) keep the other reasonably apprised of the status of material matters related thereto, including, 
upon reasonable request promptly furnishing the other with copies of notices or other 
communications received by Seller from the Bankruptcy Court or any third party and/or any 
Governmental Body with respect to the transactions contemplated by this Agreement or the Sale 
Order. 

 If an Auction is conducted, and Purchaser is not the prevailing party at the 
conclusion of such Auction (such prevailing party, the “Successful Bidder”) but is the next highest 
bidder at the Auction, Purchaser shall be required to serve as a back-up bidder (the “Backup 
Bidder”) and keep Purchaser’s bid to consummate the transactions contemplated by this 
Agreement on the terms and conditions set forth in this Agreement (as the same may be revised in 
the Auction) open and irrevocable until this Agreement is otherwise terminated, including pursuant 
to Sections 8.1(k) or 8.1(d). If the Successful Bidder fails to consummate the applicable Alternative 
Transaction as a result of a breach or failure to perform on the part of such Successful Bidder prior 
to the termination of this Agreement, the Backup Bidder will be deemed to have the new prevailing 
bid, and the Company may consummate the transactions contemplated by this Agreement on the 
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terms and conditions set forth in this Agreement as such terms may have been improved upon in 
the Auction. 

 The Company and Purchaser acknowledge that this Agreement and the sale 
of the Acquired Assets are subject to higher and better bids and Bankruptcy Court approval. The 
Company and Purchaser acknowledge that Seller must take reasonable steps to demonstrate that it 
has sought to obtain the highest or otherwise best price for the Acquired Assets, including giving 
notice thereof to the creditors of Seller and other interested parties, providing information about 
the Company to prospective bidders, entertaining higher and better offers from such prospective 
bidders, and, in the event that additional qualified prospective bidders desire to bid for the 
Acquired Assets, conducting an Auction. The bidding procedures to be employed with respect to 
this Agreement and any Auction shall be those approved in the Bidding Procedures Order. 

 Notwithstanding any other provision of this Agreement to the contrary, 
Purchaser acknowledges that Seller and its Affiliates and Advisors are and may continue soliciting 
inquiries, proposals, or offers for the Acquired Assets in connection with any Alternative 
Transaction. 

 Purchaser shall provide adequate assurance of future performance as 
required under section 365 of the Bankruptcy Code for the Assigned Contracts. Purchaser agrees 
that it will take all actions reasonably required to assist in obtaining a Bankruptcy Court finding 
that there has been an adequate demonstration of adequate assurance of future performance under 
the Assigned Contracts, such as furnishing affidavits, non-confidential financial information, and 
other documents or information for filing with the Bankruptcy Court and making Purchaser’s 
Advisors available to testify before the Bankruptcy Court. 

 Nothing in this Section 5.1 shall prevent Seller from modifying the bidding 
procedures as necessary or appropriate to maximize value for Seller’s estate in accordance with 
Seller’s fiduciary obligations.  

5.2 Bid Protections and Break-Up Fee.  

 Certain Bid Protections, including the Break-Up Fee, have been approved 
in the Bidding Procedures Order.  

 The Break-Up Fee shall be due and payable to Purchaser upon closing of an 
Alternative Transaction.  In any Alternative Transaction, Seller shall make arrangements to have 
the Break-Up Fee paid directly to Purchaser, in cash, at such closing.  Notwithstanding anything 
in this Agreement to the contrary, (i) Purchaser’s right to the Break-Up Fee in accordance with the 
terms of hereof shall be the sole and exclusive remedy of Purchaser and its Affiliates against Seller 
or any of its Affiliates or any of their respective members, partners, officers, managers or 
representatives for any and all losses that may be suffered based upon, resulting from or arising 
out of Seller’s failure to consummate the transactions contemplated by this Agreement, and (ii) 
upon Purchaser’s receipt of the Break-Up Fee, neither Seller nor any of its Affiliates nor any of 
their respective members, partners, officers, managers or representatives shall have any further 
liability or obligation relating to or arising out of the circumstances giving rise to Purchaser’s right 
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to receive the Break-Up Fee or otherwise under this Agreement or any other agreement, document 
or instrument contemplated hereby.   

5.3 Cure Costs. Subject to entry of the Sale Order, Purchaser shall, on or prior to the 
Closing (or, in the case of any Contract that is to be assigned following the Closing pursuant to 
Section 1.5, on or prior to the date of such assignment), pay the Cure Costs and cure any and all 
other defaults and breaches under the Transferred Contracts and Assumed Leases so that such 
Contracts may be assumed by Seller and assigned to Purchaser in accordance with the provisions 
of section 365 of the Bankruptcy Code and this Agreement. 

5.4 Sale Order. The Sale Order must be reasonably acceptable to Purchaser in all 
material respects and shall, among other things, (a) approve, pursuant to sections 105, 363, and 
365 of the Bankruptcy Code, (i)  the execution, delivery and performance by Seller of this 
Agreement, (ii) the sale of the Acquired Assets to Purchaser on the terms set forth herein and free 
and clear of all Encumbrances (other than Encumbrances included in the Assumed Liabilities and 
Permitted Encumbrances), and (iii)  the performance by Seller of its obligations under this 
Agreement; (b) authorize and empower Seller to assume and assign to Purchaser the Assigned 
Contracts; (c) find that Purchaser is a “good faith” buyer within the meaning of section 363(m) of 
the Bankruptcy Code, find that Purchaser is not a successor to Seller, and grant Purchaser the 
protections of section 363(m) of the Bankruptcy Code; (d) find that Purchaser shall have no 
Liability or responsibility for any Liability or other obligation of Seller arising under or related to 
the Acquired Assets other than as expressly set forth in this Agreement, including successor or 
vicarious Liabilities of any kind or character, including any theory of antitrust, successor, or 
transferee Liability, labor law, de facto merger, or substantial continuity; (e) find that Purchaser 
has provided adequate assurance (as that term is used in section 365 of the Bankruptcy Code) of 
future performance in connection with the assumption of the Assigned Contracts; and (f) find that 
Purchaser shall have no Liability for any Excluded Liability. Purchaser agrees that it will promptly 
take such actions as are reasonably requested by the Company to assist in obtaining Bankruptcy 
Court approval of the Sale Order, including furnishing affidavits or other documents or 
information for filing with the Bankruptcy Court for purposes, among others, of (x) demonstrating 
that Purchaser is a “good faith” purchaser under section 363(m) of the Bankruptcy Code and 
(y) establishing adequate assurance of future performance within the meaning of section 365 of 
the Bankruptcy Code. 

5.5 Approval. Seller’s obligations under this Agreement and in connection with the 
transactions contemplated hereby are subject to entry of and, to the extent entered, the terms of 
any Orders of the Bankruptcy Court (including entry of the Bidding Procedures Order and the Sale 
Order). Nothing in this Agreement shall require the Company or its Affiliates to give testimony to 
or submit a motion to the Bankruptcy Court that is untruthful or to violate any duty of candor or 
other fiduciary duty to the Bankruptcy Court or its stakeholders. 

ARTICLE VI 
 

COVENANTS AND AGREEMENTS 

6.1 Conduct of Business of Seller. Until the earlier of the termination of this Agreement 
and the Closing, except (w) for any limitations on operations imposed by the Bankruptcy Court or 
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the Bankruptcy Code or the Seller’s debtor-in-possession financing, (x) as required by applicable 
Law, (y) as otherwise required by or reasonably necessary to carry out the terms of this Agreement 
or as set forth on Schedule 6.1 or (z) with the prior written consent of Purchaser (which consent 
shall not be unreasonably withheld, conditioned or delayed), Seller shall conduct the Business only 
in the Ordinary Course and shall not with respect to the Business or the Acquired Assets:  

 terminate (other than by expiration), or amend or modify (other than by 
automatic extension or renewal and including with respect to payment provisions) in any material 
respect, the terms of any Assigned Contract; 

 issue any notes, bonds or other debt securities, or otherwise incur any 
indebtedness for borrowed money or otherwise become liable for any such indebtedness of any 
other Person, in each case, other than Excluded Liabilities; 

 settle or compromise any pending or threatened Action that could give rise 
to liabilities that are not Excluded Liabilities; 

 sell, assign, license, transfer, convey, lease, surrender, relinquish or 
otherwise dispose of any material portion of the Acquired Assets, other than (i) sales of Inventory 
in the Ordinary Course, (ii) licenses of Intellectual Property granted on a non-exclusive basis, (iii) 
the expiration of Intellectual Property at the end of the governing terms thereof or abandonment 
or lapse of Intellectual Property that is not material, or (iv) pursuant to existing Contracts; 

 subject any portion of the Acquired Assets that is material to the Business 
taken as a whole to any Encumbrance, except for Permitted Encumbrances; 

 change or modify any material accounting practice, policy or procedure, 
except as required by GAAP or applicable Law; 

 enter into any commitment for capital expenditures or otherwise make any 
capital expenditures in excess of $250,000, except to the extent permitted under the terms of 
Seller’s debtor-in-possession financing; 

 fail to use reasonable efforts consistent with Seller’s practices immediately 
prior to the date of this Agreement to pay any accounts payable and trade payables of vendors 
providing services or supplies used, in whole or in part, by the Business, including, for the 
avoidance of doubt, accounts payable and trade payables for all Cementing Vendors accrued 
subsequent to the filing of the Bankruptcy Case;  

 modify or change, in any material manner, including with respect to any 
discounts given or collections practices followed, in which Seller collects accounts receivable 
owed by any customer of the Business, unless consistent with the practice followed by Seller 
immediately prior to the date of this Agreement;  

 authorize any of, or commit or agree, in writing or otherwise, to take any 
of, the foregoing actions; or 
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 fail to use reasonable efforts consistent with Seller’s practices immediately 
prior to the date of this Agreement to maintain relations with Seller’s vendors, including with 
respect to Fritz Industries, Inc.  

Nothing contained in this Agreement is intended to give Purchaser or its Affiliates, directly 
or indirectly, the right to control or direct the Business prior to the Closing. Notwithstanding 
anything herein to the contrary, nothing herein shall prevent Seller or the Business from taking or 
failing to take any action, including the establishment of any policy, procedure or protocol, in 
response to COVID-19 or any COVID-19 Measures, and no such actions or inactions shall be 
deemed to violate or breach this Agreement in any way, be deemed to constitute any action taken 
outside of the Ordinary Course or serve as a basis for Purchaser to terminate this Agreement or 
assert that any of the conditions to the Closing contained herein have not been satisfied. 

6.2 Access to Information. 

 From the date hereof until the Closing (or the earlier termination of this 
Agreement pursuant to Article VIII), the Company (in its discretion) will provide Purchaser and 
its authorized Advisors with reasonable access and upon reasonable advance notice and during 
regular business hours to the books and records of the Company and its Subsidiaries to the extent 
primarily related to the Business, in order for Purchaser and its authorized Advisors to access such 
information regarding the Company and its Subsidiaries to the extent primarily related to the 
Business as Purchaser reasonably deems necessary in connection with effectuating the transactions 
contemplated by this Agreement; provided that (i) such access does not unreasonably interfere 
with the normal operations of the Business or the Company and its Subsidiaries, (ii) such access 
will occur in such a manner as the Company reasonably determines to be appropriate to protect 
the confidentiality of the transactions contemplated by this Agreement, (iii) all requests for access 
will be directed to Aaron James or such other Person(s) as the Company may designate in writing 
from time to time, (iv) such access shall occur only if permitted by and only in a manner consistent 
with and not in contravention of any policy, procedure or protocol of Seller or the Business in 
response to COVID-19 or any COVID-19 Measures, (v) Purchaser shall not be permitted to 
conduct any environmental testing, sampling or other invasive investigation at any Owned Real 
Property or Leased Real Property unless, (A) a Phase I environmental site assessment identifies a 
“recognized environmental condition” on a parcel of Acquired Owned Real Property or Acquired 
Leased Real Property requiring further on-site investigation or sampling and the nature of such 
recognized environmental condition lends itself to targeted on-site investigation or sampling, (B) 
a copy of such Phase I environmental site assessment is provided to Seller and (C) Seller provides 
its prior written consent, not to be unreasonably withheld (it being acknowledged and agreed that 
it shall not be unreasonable for Seller to withhold consent regarding any Acquired Leased Real 
Property for which the consent of a third party would also be required), and (vi) nothing herein 
will require Seller to provide access to, or to disclose any information to, Purchaser if such access 
or disclosure (A) would cause significant competitive harm to the Business or the Company or any 
of its Subsidiaries if the transactions contemplated by this Agreement are not consummated, 
(B) would require the Company or any of its Subsidiaries to disclose any financial or proprietary 
information of or regarding the Affiliates of the Company (other than the Subsidiaries of the 
Company) or otherwise disclose information regarding the Affiliates of the Company (other than 
the Subsidiaries of the Company) that the Company deems to be commercially sensitive, (C) would 
waive any legal privilege or (D) would be in violation of applicable Laws (including the HSR Act 
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and Foreign Competition Laws) or the provisions of any agreement to which the Company or any 
of its Subsidiaries is bound or would violate any fiduciary duty; provided that, in the event that the 
Company withholds access or information in reliance on the foregoing clause (C) or (D), the 
Company shall provide (to the extent possible without waiving or violating the applicable legal 
privilege or Law) notice to Purchaser that such access or information is being so withheld and shall 
use commercially reasonable efforts to provide such access or information in a way that would not 
risk waiver of such legal privilege or applicable Law. 

 The information provided pursuant to this Section 6.2 will be used solely 
for the purpose of effecting the transactions contemplated hereby, and will be governed by all the 
terms and conditions of the Confidentiality Agreement, which Confidentiality Agreement shall not 
terminate upon the execution of this Agreement notwithstanding anything to the contrary therein. 
Purchaser will, and will cause its Advisors to, abide by the terms of the Confidentiality Agreement 
with respect to such access and any information furnished to Purchaser or any of its Advisors. The 
Company does not make any representation or warranty as to the accuracy of any information, if 
any, provided pursuant to this Section 6.2, and Purchaser may not rely on the accuracy of any such 
information, in each case, other than the Express Representations. 

 From and after the Closing for a period of three (3) years following the 
Closing Date (or, if later, the closing of the Bankruptcy Case), Purchaser will provide Seller and 
its Advisors with reasonable access, during normal business hours, and upon reasonable advance 
notice, to the books and records, including work papers, schedules, memoranda, Tax Returns, Tax 
schedules, Tax rulings, and other documents (for the purpose of examining and copying) relating 
to the Acquired Assets, the Excluded Assets, the Assumed Liabilities or the Excluded Liabilities 
with respect to periods or occurrences prior to the Closing Date, and reasonable access, during 
normal business hours, and upon reasonable advance notice, to employees, officers, Advisors, 
accountants, offices and properties of Purchaser (including for the purpose of better understanding 
the books and records); provided, however, that any such access will be permitted only to the 
extent consistent with and not in contravention of any policy, procedure or protocol of Seller or 
the Business in response to COVID-19 or any COVID-19 Measures. Unless otherwise consented 
to in writing by the Company, Purchaser will not, for a period of three (3) years following the 
Closing Date, destroy, alter or otherwise dispose of any of the books and records without first 
offering to surrender to the Company such books and records or any portion thereof that Purchaser 
may intend to destroy, alter or dispose of. From and after the Closing, Purchaser will, and will 
cause its employees to, provide Seller with reasonable assistance, support and cooperation with 
Seller’s wind-down and related activities (e.g., helping to locate documents or information related 
to preparation of Tax Returns or prosecution or processing of insurance/benefit claims). 

 Except as otherwise expressly provided in Section 6.2(e), Purchaser will 
not, and will not permit any member of the Purchaser Group to, contact any officer, manager, 
director, employee, customer, supplier, lessee, lessor, lender, licensee, licensor, distributor, 
noteholder or other material business relation of the Business or the Company or its Subsidiaries 
prior to the Closing with respect to the Business or the Company, its Subsidiaries, their business 
or the transactions contemplated by this Agreement without the prior written consent of the 
Company for each such contact. 
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 Notwithstanding the foregoing, Seller hereby consents to Purchaser 
contacting and interviewing, for due diligence purposes, the Persons listed on Schedule 6.2(e) (the 
“Customer & Vendor List”), prior to Closing on the terms set forth in this Section 6.2(e).  The 
Customer & Vendor List shall include the Cementing Vendors and a maximum of twenty (20) 
customers. The purpose of Purchaser’s contact in respect of each listed customer shall be to inform 
such customer of Purchaser’s intent to continue the Business and the relationship and Contract 
with such customer. The purpose of Purchaser’s contact with each Cementing Vendor shall be to 
ensure the relationship with such Cementing Vendor is positive. Purchaser shall be permitted to 
contact the Persons on the Customer & Vendor List according to the following procedures: (i) 
unless waived by Seller, Purchaser must give Seller at least one (1) Business Day notice prior to 
contacting any Person on the Customer & Vendor List; (ii) Purchaser may contact a Person on the 
Customer & Vendor List only by email or by telephone; (iii) if Purchaser contacts a Person on the 
Customer & Vendor List by email, Purchaser must give Seller a reasonable opportunity to review 
and comment on such email, incorporate any reasonable comments from Seller, and keep Aaron 
James copied on any email to such Person; (iv) if Purchaser contacts a Person on the Customer & 
Vendor List by telephone, Purchaser must give Seller a reasonable opportunity to review and 
comment on an outline of the proposed conversation, incorporate any reasonable comments from 
Seller, not materially deviate from the agreed conversation outline, and not maintain any telephone 
contact with such Person unless Aaron James or any other Person designated by Aaron James is 
also on the telephone call; (v) unless otherwise waived by Seller, under no circumstances may any 
contact, correspondence or conversation with a Person on the Customer & Vendor List exceed the 
scope set forth in this Section 6.2(e); and (vi) prior to such time as Purchaser becomes the 
Successful Bidder, Purchaser shall explain to each Person on the Customer & Vendor List that 
Purchaser contacts that the consummation of the transactions contemplated hereby is subject to the 
Auction and Purchaser being the Successful Bidder, and that it is possible that another Person may 
be selected as the Successful Bidder.  Notwithstanding the foregoing, Purchaser may not disclose 
any Confidential Information (as defined in the Confidentiality Agreement) to any Person on the 
Customer & Vendor List except as otherwise expressly permitted under the Confidentiality 
Agreement. 

6.3 Employee Matters. 

 Purchaser shall extend to those employees of the Business set forth on 
Schedule 6.3(a) (the “Employees”), an offer of employment in a position that is comparable to 
such Employee’s position immediately prior to the Closing (including level of responsibility, 
primary location of employment, and authority) on the terms set forth in this Section 6.3 (“Transfer 
Offer”) that, if accepted, shall become effective immediately upon the Closing.  Employees who 
accept such Transfer Offers and begin employment with Purchaser in accordance with this 
Section 6.3(a) shall be referred to herein as “Transferred Employees.” Nothing herein shall be 
construed as a representation or guarantee by Seller or any of its Affiliates that any or all of the 
Employees will accept the offer of employment from Purchaser or will continue in employment 
with Purchaser following the Closing. Purchaser shall carry out all actions necessary under 
applicable Law to effect the transfer of employment to it of each such Transferred Employee who 
has accepted that offer. Effective as of the Closing, each Transferred Employee shall cease to be 
an employee of Seller and its Affiliates and shall cease to be an active participant in any Seller 
Plan. Seller intends that for purposes of any Seller Plan providing severance or termination 
benefits, or any comparable plan, program, policy, agreement or arrangement of Seller or any of 
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its Affiliates, the transactions contemplated by this Agreement shall not constitute a termination 
of employment of any Transferred Employee prior to or upon the consummation of such 
transactions.  

 For a period of one (1) year from and after the Closing Date, Purchaser shall 
provide each Transferred Employee with (i) base compensation/wage rate that is no lower than 
that provided to such Transferred Employee as of the date hereof; (ii) short-term cash bonus 
opportunity that is no less favorable than that provided to such Transferred Employee as of the 
date hereof; and (iii) other employee benefits (other than equity incentive, retention or change in 
control arrangements) that are substantially comparable in the aggregate to those provided under 
the Seller Plans as of the date hereof. For purposes of eligibility, determining level of benefits, 
vacation and paid time off accrual, and vesting (other than vesting of future equity awards) under 
the benefit plans and programs maintained by Purchaser or any of its Affiliates and providing 
compensation or benefits to Transferred Employees after the Closing Date (the “Purchaser Plans”), 
each Transferred Employee shall be credited with his or her years of service with Seller and its 
Affiliates before the Closing Date, except to the extent such credit would result in a duplication of 
benefits.  

 Without limiting the generality of any other provision of this Agreement: 
(i) each Transferred Employee shall be immediately eligible to participate, without any waiting 
time, in any and all Purchaser Plans; (ii) for purposes of each Purchaser Plan providing welfare 
benefits, Purchaser shall cause all pre-existing condition exclusions and actively-at-work 
requirements of such Purchaser Plan to be waived for such Transferred Employee and his or her 
covered dependents (unless such exclusions or requirements were applicable under the 
corresponding Seller Plans); and (iii) Purchaser shall cause any co-payments, deductible and other 
eligible expenses incurred by such Transferred Employee or his or her covered dependents under 
the Seller Plan providing medical, dental, hospital, pharmaceutical, or vision benefits during the 
plan year in which the Closing Date occurs to be credited for purposes of satisfying all deductible, 
coinsurance and maximum out-of-pocket requirements applicable to such Transferred Employee 
and his or her covered dependents for the applicable plan year of each comparable Purchaser Plan. 

 Without limiting the generality of any other provision of this Agreement, as 
soon as reasonably practicable on or after the Closing Date, Purchaser shall have in effect, and 
shall permit the Transferred Employees to participate in, one or more defined contribution plans 
that include a qualified cash or deferred arrangement within the meaning of Section 401(k) of the 
Code (and a related trust exempt from tax under Section 501(a) of the Code) (as applicable, the 
“Purchaser 401(k) Plan”). Purchaser shall cause the Purchaser 401(k) Plan to accept a “direct 
rollover” to such Purchaser 401(k) Plan of the account balances of each Transferred Employee 
(including promissory notes evidencing outstanding loans) under any Seller Plan that is a 401(k) 
plan, if such direct rollover is elected in accordance with applicable Law by such Transferred 
Employee.  

 Purchaser shall assume all Liabilities and obligations related to, and honor, 
all vacation days and other paid-time-off accrued or earned, but not yet taken, by each Transferred 
Employee as of the Closing Date. If such vacation days or other paid time off is required by 
applicable Law to be paid by Seller upon the Closing, Purchaser shall reimburse Seller for any 
such Liabilities.  Purchaser shall assume all Liabilities associated with relocating  
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and  up to an aggregate maximum of $65,000, and shall reimburse Seller to the extent 
Seller or its Affiliates pays any such expenses. 

 Purchaser and its Affiliates shall be responsible for compliance with the 
requirements of Section 4980B of the Code and the rules and regulations thereunder with respect 
to all individuals who are “M&A qualified beneficiaries” as such term is defined in Treasury 
Regulation Section 54.4980B-9. 

 The provisions of this Section 6.3 are for the sole benefit of the Parties to 
this Agreement and nothing herein, express or implied, is intended or shall be construed to confer 
upon or give any Person (including for the avoidance of doubt any Employees or Transferred 
Employees), other than the Parties and their respective permitted successors and assigns, any legal 
or equitable or other rights or remedies (with respect to the matters provided for in this Section 6.3 
or under or by reason of any provision of this Agreement). Nothing contained herein, express or 
implied shall be construed to establish, amend, or modify any benefit or compensation plan, 
program, agreement or arrangement. 

 Purchaser will, or will cause its Affiliates to, provide any required notice 
under the federal Worker Adjustment and Retraining Notification Act of 1988 or any similar Law 
(collectively, the “WARN Act”) and to otherwise comply with the WARN Act with respect to any 
“plant closing” or “mass layoff” (as defined in the WARN Act) or group termination or similar 
event affecting Employees (including as a result of the consummation of transactions contemplated 
by this Agreement) occurring from and after the Closing. Purchaser will not, and will cause its 
Affiliates not to, take any action on or after the Closing Date that would cause any termination of 
employment of any Employees by Seller or its Affiliates occurring prior to the Closing to constitute 
a “plant closing,” “mass layoff” or group termination or similar event under the WARN Act, or to 
create any Liability or penalty to Seller or any of its Affiliates for any employment terminations 
under Law. 

6.4 Regulatory Approvals. 

 Subject to Section 6.5, the Company will (i) make or cause to be made all 
filings and submissions required to be made by the Company or its Subsidiaries under any 
applicable Laws for the consummation of the transactions contemplated by this Agreement set 
forth on Schedule 6.4, (ii) cooperate with Purchaser in exchanging such information and providing 
such assistance as Purchaser may reasonably request in connection with the foregoing and (iii) 
(A) supply promptly any additional information and documentary material that may be requested 
in connection with such filings and (B) use reasonable best efforts to take all actions necessary to 
obtain all required clearances in connection with such filings. 

 Subject to Section 6.5, Purchaser will, and will cause its Affiliates and 
Advisors to, (i) make or cause to be made all filings and submissions required to be made by any 
member of the Purchaser Group under any applicable Laws for the consummation of the 
transactions contemplated by this Agreement, (ii) cooperate with the Company in exchanging such 
information and providing such assistance as the Company may reasonably request in connection 
with all of the foregoing, and (iii) (A) supply promptly any additional information and 

Case 20-33627   Document 292-1   Filed in TXSB on 08/07/20   Page 37 of 131



 

 37 

documentary material that may be requested in connection with such filings and (B) use reasonable 
best efforts to take all actions necessary to obtain all required clearances.  

6.5 Antitrust Notification. 

 The Company and Purchaser will, as promptly as practicable (and in the 
case of the HSR Act filing, and only to the extent necessary, no later than ten (10) Business Days) 
following the date hereof, (i) file with the United States Federal Trade Commission and the United 
States Department of Justice, the notification form required pursuant to the HSR Act for the 
transactions contemplated by this Agreement, which form will specifically request early 
termination of the waiting period prescribed by the HSR Act and (ii) make all notifications, filings, 
registrations or other materials required or necessary under the Foreign Competition Laws set forth 
on Schedule 6.5(a). Each of the Company and Purchaser will (and shall cause their respective 
Affiliates to) furnish to each other’s counsel such necessary information and reasonable assistance 
as the other may request in connection with its preparation of any filing or submission that is 
necessary under the HSR Act or such Foreign Competition Laws and will provide any 
supplemental information requested by any Governmental Body as promptly as practicable. 
Purchaser will use all reasonable best efforts to comply as promptly as practicable with any 
requests made for any additional information in connection with such filings, including a request 
for additional information or documentary material issued pursuant to the HSR Act regulations 
(i.e., a “second request”). Purchaser will be responsible for all filing fees payable in connection 
with such filings. 

 Subject to the immediately following sentence, the Company and Purchaser 
will use their reasonable best efforts to promptly obtain any clearance required under the HSR Act 
or such Foreign Competition Laws for the consummation of this Agreement and the transactions 
contemplated hereby and will keep each other apprised of the status of any substantive 
communications with, and any inquiries or requests for additional information from, any 
Governmental Body and will comply promptly with any such inquiry or request. Purchaser will 
take, and will cause its Affiliates to take, any and all steps necessary to avoid or eliminate each 
and every impediment under any Law that may be asserted by any Governmental Body or any 
other Person so as to enable the Parties to expeditiously close the transactions contemplated by 
this Agreement, including (i) opposing any motion or action for a temporary, preliminary or 
permanent injunction or Order against or preventing or delaying the consummation of the 
transactions contemplated by this Agreement, (ii) entering into a consent decree, consent 
agreement or other agreement or arrangement containing Purchaser’s agreement to hold separate, 
license, sell or divest (pursuant to such terms as may be required by any Governmental Body) such 
assets or businesses of Purchaser and its Affiliates after the Closing (including entering into 
customary ancillary agreements relating to any such sale, divestiture, licensing or disposition of 
such assets or businesses), and (iii) agreeing to such limitations on conduct or actions of members 
of Purchaser and its Affiliates after the Closing as may be required in order to obtain satisfaction 
of the closing conditions set forth in Section 7.1(a) prior to the Outside Date. 

 The Parties commit to instruct their respective counsel to cooperate with 
each other and use reasonable best efforts to facilitate and expedite the identification and resolution 
of any issues arising under the HSR Act or such Foreign Competition Laws at the earliest 
practicable dates. Such reasonable best efforts and cooperation include counsel’s undertaking (i) 
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to keep each other appropriately informed of communications from and to personnel of the 
reviewing Governmental Bodies and (ii) to confer with each other regarding appropriate contacts 
with and response to personnel of such Governmental Bodies and the content of any such contacts 
or presentations. Neither the Company nor Purchaser will participate in any substantive meeting 
or discussion with any Governmental Body with respect of any such filings, applications, 
investigation or other inquiry without giving the other Party prior notice of the meeting or 
discussion and, to the extent permitted by the relevant Governmental Body and reasonably 
practicable, the opportunity to attend and participate in such meeting or discussion (which, at the 
request of either Purchaser or the Company, will be limited to outside antitrust counsel only). The 
Company will have the right to review (subject to appropriate redactions for confidentiality and 
attorney-client privilege concerns) and approve the content of any presentations, white papers or 
other written materials to be submitted to any Governmental Body in advance of any such 
submission. 

 Purchaser will not, and will not permit any member of the Purchaser Group 
or their respective Affiliates to, acquire or agree to acquire (by merging or consolidating with, or 
by purchasing a substantial portion of the assets of or equity in, or by any other manner), any 
Person or portion thereof, or otherwise acquire or agree to acquire any assets, if the entering into 
a definitive agreement relating to, or the consummation of, such acquisition, merger or 
consolidation could reasonably be expected to (i) impose any delay in the obtaining of, or increase 
the risk of not obtaining, any permits, Orders or other approvals of any Governmental Body 
necessary to consummate the transactions contemplated by this Agreement or the expiration or 
termination of any applicable waiting period, (ii) increase the risk of any Governmental Body 
entering an Order prohibiting the consummation of the transactions contemplated by this 
Agreement or (iii) delay the consummation of the transactions contemplated by this Agreement. 

6.6 Reasonable Efforts; Cooperation. 

 Subject to the other terms of this Agreement provisions hereof, each Party 
shall, and shall cause its Advisors to, use its reasonable best efforts to perform its obligations 
hereunder and to take, or cause to be taken, and do, or cause to be done, all things necessary, 
proper, advisable or permitted under applicable Law to cause the transactions contemplated herein 
to be effected as soon as practicable, but in any event on or prior to the Outside Date, in accordance 
with the terms hereof and to cooperate with each other Party and its Advisors in connection with 
any step required to be taken as a part of its obligations hereunder. The “reasonable best efforts” 
of the Company will not require the Company or any of its Subsidiaries, Affiliates or Advisors to 
expend any money, to remedy any breach of any representation or warranty, to commence any 
Action, to waive or surrender any right, to modify any Contract or to waive or forego any right, 
remedy or condition hereunder. 

 The obligations of the Company pursuant to this Agreement, including this 
Section 6.6, shall be subject to any Orders entered, or approvals or authorizations granted or 
required, by or under the Bankruptcy Court or the Bankruptcy Code (including in connection with 
the Bankruptcy Case), Seller’s use of cash collateral or debtor-in-possession financing, and 
Seller’s obligations as a debtor-in-possession to comply with any Order of the Bankruptcy Court 
(including the Sale Order) and Seller’s duty to seek and obtain the highest or otherwise best price 
for the Acquired Assets as required by the Bankruptcy Code. 
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 Subject to any limitations on operations imposed by the Bankruptcy Court, 
the Bankruptcy Code or Seller’s debtor-in-possession financing or applicable Law, after Closing, 
Seller shall use its reasonable efforts, and shall cause its Affiliates to use reasonable efforts, to 
maintain ongoing relationships as of immediately prior to the date of this Agreement in respect of 
any former customer, vendor or supplier of the Business. 

6.7 Notification of Certain Matters. 

 The Company will promptly notify Purchaser of: (i) any notice or other 
communication from any Person alleging that the consent of such Person is or may be required in 
connection with the transactions contemplated by this Agreement; (ii) any notice or other 
communication from any Governmental Body related to or in connection with the transactions 
contemplated by this Agreement; and (iii) promptly upon discovery thereof, any variances from, 
or the existence or occurrence of any event, fact or circumstance arising after the execution of this 
Agreement that would reasonably be expected to cause, any of the representations and warranties 
contained in Article III to be untrue or inaccurate such that the condition set forth in Section 7.2(b) 
not to be satisfied. If the subject matter of any such notification required by the previous sentence 
requires any change in the Schedules, the Company shall deliver to Purchaser prior to the Closing 
a supplement to such Schedule (the “Updated Schedules”) with such change; provided that in no 
event will any Updated Schedule serve to amend, supplement or modify the Schedules for purposes 
of Section 7.2(b); provided further that if the Closing occurs, the Updated Schedules will be 
considered and deemed to be part of the Schedules for all purposes under this Agreement, and each 
reference in this Agreement to a particular Schedule will mean such Schedule in, or as updated by, 
the Updated Schedules. 

 Purchaser will promptly notify the Company of: (i) any notice or other 
communication from any Person alleging that the consent of such Person is or may be required in 
connection with the transactions contemplated by this Agreement; (ii) any notice or other 
communication from any Governmental Body related to or in connection with the transactions 
contemplated by this Agreement; (iii) any Actions relating to or involving or otherwise affecting 
Purchaser or its Affiliates that, if pending on the date of this Agreement, would have been required 
to have been disclosed pursuant to Section 4.6 or that relate to the transactions contemplated by 
this Agreement; and (iv) any breach or inaccuracy of any representation or warranty contained in 
this Agreement at any time during the term hereof that could reasonably be expected to cause the 
conditions set forth in Article VII not to be satisfied; provided that the delivery of any notice 
pursuant to this Section 6.7(b) will not limit the remedies available to Seller under or with respect 
to this Agreement. 

6.8 Further Assurances. From time to time, as and when requested by any Party and at 
such requesting Party’s expense, any other Party will execute and deliver, or cause to be executed 
and delivered, all such documents and instruments and will take, or cause to be taken, all such 
further or other actions as such requesting Party may reasonably deem necessary or desirable to 
evidence and effectuate the transactions contemplated by this Agreement. 

6.9 Insurance Matters. Purchaser acknowledges that, unless otherwise expressly set 
forth in this Agreement, upon Closing, all insurance coverage provided in relation to the Business 
and the Acquired Assets that is maintained by Seller or its Affiliates (whether such policies are 
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maintained with third party insurers or with Seller or its Affiliates) shall cease to provide any 
coverage to Purchaser and the Acquired Assets and no further coverage shall be available to 
Purchaser or the Acquired Assets under any such policies. 

6.10 Receipt of Misdirected Assets. From and after the Closing, if Seller or any of its 
Affiliates receives any right, property or asset that is an Acquired Asset, Seller shall promptly 
transfer or cause such of its Affiliates to transfer such right, property or asset (and shall promptly 
endorse and deliver any such asset that is received in the form of cash, checks or other documents) 
to Purchaser, and such asset will be deemed the property of Purchaser held in trust by Seller for 
Purchaser until so transferred. From and after the Closing, if Purchaser or any of its Affiliates 
receives any right, property or asset that is an Excluded Asset, Purchaser shall promptly transfer 
or cause such of its Affiliates to transfer such asset (and shall promptly endorse and deliver any 
such right, property or asset that is received in the form of cash, checks, or other documents) to 
the Company, and such right, property or asset will be deemed the property of the Company held 
in trust by Purchaser for the Company until so transferred. 

6.11 Acknowledgment by Purchaser. 

 Purchaser acknowledges and agrees, on its own behalf and on behalf of the 
Purchaser Group, that it has conducted to its full satisfaction an independent investigation and 
verification of the business, financial condition, results of operations, assets, Liabilities, properties, 
Contracts and prospects of the Company and its Subsidiaries, the Business, the Acquired Assets 
and the Assumed Liabilities, and, in making its determination to proceed with the transactions 
contemplated by this Agreement, Purchaser and the Purchaser Group have relied solely on the 
results of the Purchaser Group’s own independent investigation and verification and have not 
relied on, are not relying on, and will not rely on, any information, statements, disclosures, 
documents, projections, forecasts or other material made available to Purchaser or any of its 
Affiliates or Advisors in the Dataroom, the Information Presentation, or the Projections or any 
information, statements, disclosures or materials, in each case, whether written or oral, made or 
provided by, or as part of, any of the foregoing or any other Seller Party, or any failure of any of 
the foregoing to disclose or contain any information, except to the extent expressly set forth in the 
Express Representations (it being understood that Purchaser and the Purchaser Group have relied 
only on the Express Representations). Purchaser acknowledges and agrees, on its own behalf and 
on behalf of the Purchaser Group, that (i) the Express Representations are the sole and exclusive 
representations, warranties and statements of any kind made to Purchaser or any member of the 
Purchaser Group and on which Purchaser or any member of the Purchaser Group may rely in 
connection with the transactions contemplated by this Agreement; and (ii) (other than solely to the 
extent expressly set forth in the Express Representations) all other representations, warranties and 
statements of any kind or nature expressed or implied, whether in written, electronic or oral form, 
including (1) with respect to the completeness or accuracy of, or any omission to state or to 
disclose, any information including in the Dataroom, Information Presentation, Projections, 
meetings, calls or correspondence with management of the Company and its Subsidiaries, any of 
the Seller Parties or any other Person on behalf of the Business or the Company, its Subsidiaries 
or any of the Seller Parties or any of their respective Affiliates or Advisors and (2) the historical, 
current or future business, financial condition, results of operations, assets, Liabilities, properties, 
contracts, or prospects of the Business or the Company or any of its Subsidiaries, or the quality, 
quantity or condition of the Business’s or the Company’s or its Subsidiaries’ assets, in each case, 
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are specifically disclaimed by the Company, on its behalf and on behalf of the Seller Parties, and 
Seller. Purchaser, on its own behalf and on behalf of the Purchaser Group: (x) disclaims reliance 
on the items in clause (ii) in the immediately preceding sentence and (y) acknowledges and agrees 
that it has relied on, is relying on and will rely on only the items in clause (i) in the immediately 
preceding sentence. Without limiting the generality of the foregoing, Purchaser acknowledges and 
agrees, on its own behalf and on behalf of the Purchaser Group, that neither the Company, nor any 
other Person (including the Seller Parties), has made, is making or is authorized to make, and 
Purchaser, on its own behalf and on behalf of the Purchaser Group, hereby waives, all rights and 
claims it or they may have against any Seller Party with respect to the accuracy of, any omission 
or concealment of, or any misstatement with respect to, (A) any potentially material information 
regarding the Business or the Company, its Subsidiaries or any of their respective assets (including 
the Acquired Assets), Liabilities (including the Assumed Liabilities) or operations and (B) any 
warranty or representation (whether in written, electronic or oral form), express or implied, as to 
the quality, merchantability, fitness for a particular purpose, or condition of the Business or the 
Company’s or its Subsidiaries’ business, operations, assets, Liabilities, prospects or any portion 
thereof, except, in each case, solely to the extent expressly set forth in the Express Representations. 

 Without limiting the generality of the foregoing, in connection with the 
investigation by the Purchaser Group of the Company and its Subsidiaries, Purchaser and the 
members of the Purchaser Group, and the Advisors of each of the foregoing, have received or may 
receive, from or on behalf of the Company, certain projections, forward-looking statements and 
other forecasts (whether in written, electronic, or oral form, and including in the Information 
Presentation, Dataroom, management meetings, etc.) (collectively, “Projections”). Purchaser 
acknowledges and agrees, on its own behalf and on behalf of the Purchaser Group, that (i) such 
Projections are being provided solely for the convenience of Purchaser to facilitate its own 
independent investigation of the Business and the Company and its Subsidiaries, (ii) there are 
uncertainties inherent in attempting to make such Projections, (iii) Purchaser is familiar with such 
uncertainties, and (iv) Purchaser is taking full responsibility for making their own evaluation of 
the adequacy and accuracy of all Projections (including the reasonableness of the assumptions 
underlying such Projections).  

 Purchaser acknowledges and agrees, on its own behalf and on behalf of the 
Purchaser Group, that it will not assert, institute, or maintain, and will cause each member of the 
Purchaser Group not to assert, institute or maintain, any Action that makes any claim contrary to 
the agreements and covenants set forth in this Section 6.11, including any such Action with respect 
to the distribution to Purchaser or any member of the Purchaser Group, or Purchaser’s or any 
member of the Purchaser Group’s use, of the information, statements, disclosures or materials in 
the Information Presentation, the Dataroom or Projections or any other information, statements, 
disclosures, or materials, in each case whether written or oral, provided by them or any other Seller 
Party or any failure of any of the foregoing to disclose any information. 

 Purchaser acknowledges and agrees, on its own behalf and on behalf of the 
Purchaser Group, that the covenants and agreements contained in this Section 6.11 (i) require 
performance after the Closing to the maximum extent permitted by applicable Law and will 
survive the Closing for five (5) years; and (ii) are an integral part of the transactions contemplated 
by this Agreement and that, without these agreements set forth in this Section 6.11, Seller would 
not enter into this Agreement. 

Case 20-33627   Document 292-1   Filed in TXSB on 08/07/20   Page 42 of 131



 

 42 

6.12 Mixed-Use Contracts. Seller shall, and shall cause its Affiliates to, use 
commercially reasonable efforts (which shall not include the making of any payment or giving of 
any other consideration) to cooperate with Purchaser to separate the Mixed-Use Contracts into 
separate contracts with the applicable counterparty, one (or more) of such contracts with terms and 
conditions that are related solely to the Business (“Transferred Mixed-Use Contract”), and one or 
more of such contracts that relate to the other businesses of Seller or its Affiliates (“Retained 
Mixed-Use Contract”); provided, that Seller and its Affiliates shall not be obligated to agree to 
terms and conditions related to a Retained Mixed-Use Contracts that are less favorable that those 
terms and conditions that existed prior to such separation in respect of the other businesses of 
Seller or its Affiliates; and provided further, that Seller and its Affiliates shall not be obligated to 
take any actions or efforts to cause the terms and conditions of any Transferred Mixed-Use 
Contract to be better than those terms and conditions that existed in respect of the Business prior 
to such separation. If a Mixed-Use Contract is separated prior to Closing, the Transferred Mixed-
Use Contract shall be an Assigned Contract and the Retained Mixed-Use Contract shall be an 
Excluded Contract. In the event that any Mixed-Use Contract is not separated prior to the Closing, 
Seller and Purchaser shall: (a) cooperate in good faith in any lawful and commercially reasonable 
arrangement, including subcontracting, licensing, or sublicensing to Purchaser any or all of Seller’s 
rights and obligations with respect to any such Mixed-Use Contract solely with respect to the terms 
and conditions of such Mixed-Use Contract that primarily relate to the Business, under which (i) 
Purchaser shall obtain (without infringing upon the legal rights of such third party or violating any 
Law) the economic rights and benefits (net of the amount of any related Tax costs imposed on 
Seller or its Affiliates) under such Mixed-Use Contract to the extent primarily related to the 
Business and (ii) Purchaser shall assume any related burden and obligation (including 
performance) with respect to such Mixed-Use Contract to the extent primarily related to the 
Business; (b) use reasonable efforts to obtain the counterparty’s consent to permit Purchaser to 
continue to perform work under such Mixed-Use Contract; and (c) at Purchaser’s option, Seller 
and Purchaser shall use reasonable efforts to cause any such Mixed-Use Contract to be transferred 
and assigned to Purchaser as soon as is reasonably practicable as determined in Seller’s sole 
discretion (taking into account any obligations or rights of Seller’s retained businesses related to 
such Mixed-Use Contract) in accordance with the terms of this Agreement, the Sale Order and the 
Bankruptcy Code. In furtherance of the foregoing, Seller shall not, before or after Closing, transfer 
or assign a Mixed-Use Contract to any other party, unless and until (x) such Mixed-Use Contract 
becomes a Transferred Mixed-Use Contract, (y) such Mixed-Use Contract is transferred and 
assigned to Purchaser (or its Affiliates) (z) or Purchaser (or its Affiliates) enters into a new Contract 
with the counterparty under such Mixed-Use Contract; provided, that Purchaser shall act in good 
faith and cooperate with Seller in effectuating one of the foregoing actions described in clauses 
(x)–(z) in respect of such Mixed-Use Contract.  

6.13 Retained Names and Marks. 

 Purchaser hereby acknowledges that Seller or its Affiliates own all right, 
title and interest in and to the trademarks, service marks, domain names, logos and names of Seller 
or its Affiliates not set forth in Schedule 1.1(h), together with all variations, translations, acronyms 
and other derivations thereof and all trademarks, service marks, Internet domain names, logos, 
trade names, trade dress, company names and other identifiers of source or goodwill containing, 
incorporating or associated with any of the foregoing, whether registered, applied for, or 
unregistered, together with any translations, adaptations, derivations, acronyms, variations, 
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abbreviations, insignias, designations or combinations of the foregoing, including any name or 
mark confusingly similar thereto or reasonably likely to cause confusion therewith (collectively, 
the “Retained Names and Marks”), and that, except as expressly provided below, any and all rights 
of the Business to use the Retained Names and Marks shall terminate as of the Closing and shall 
immediately revert to Seller and its Affiliates, along with any and all goodwill associated 
therewith. Purchaser further acknowledges that it has no rights, and is not acquiring any rights, 
directly or indirectly, to use the Retained Names and Marks, except as expressly provided herein.  

 Purchaser shall, for a period of ninety (90) days after the Closing Date, be 
entitled to use, solely in connection with the operation of the Business as operated immediately 
prior to the Closing, all of the Business’s existing signs, letterheads, invoices, advertisements and 
promotional materials and all Internet domain names, website content, other Internet or electronic 
communications, vehicles, equipment, machinery, inventory and other documents and materials 
acquired by Purchaser to the extent included in the Acquired Assets (collectively, the “Existing 
Marks”), in each case, containing the Retained Names and Marks, after which period Purchaser 
shall cause the removal or obliteration of all Retained Names and Marks from such Existing Marks 
or shall otherwise cease using such Existing Marks. Upon Seller’s request, Purchaser shall 
promptly execute all assignment, transfer and other documents, and take all steps, in each case, 
that are necessary or desirable to confirm, effectuate or otherwise evidence Seller’s and its 
Affiliates’ rights, title and interests in and to, and control over, the Retained Names and Marks, 
including the Internet domain names incorporating any Retained Names and Marks.  

 Except as expressly provided in this Section 6.13, no other right to use the 
Retained Names and Marks is granted by Seller or any of its Affiliates to Purchaser, its Affiliates 
or, after the Closing, the Business, whether by implication or otherwise, and nothing hereunder 
permits Purchaser, its Affiliates or, after the Closing, the Business to: (i) use the Retained Names 
and Marks in any manner; or (ii) register or seek to register, or to permit any third party to register 
or to seek to register, any of the Retained Names and Marks in any jurisdiction. Purchaser shall 
ensure that all use of the Retained Names and Marks by the Business, after the Closing, as provided 
in this Section 6.13, shall be only with respect to goods and services of a level of quality equal to 
or greater than the quality of goods and services with respect to which the Business used the 
Retained Names and Marks prior to the Closing. Any and all goodwill generated by the use of the 
Retained Names and Marks under this Section 6.13 shall inure solely to the benefit of Seller and 
its Affiliates. In any event, and, without limiting any of Purchaser’s obligations under this Section 
6.13, Purchaser shall not, and shall cause its Affiliates and, after the Closing, the Business not to, 
use the Retained Names and Marks in any manner that may damage or tarnish the reputation of 
Seller or its Affiliates or the goodwill associated with the Retained Names and Marks. Purchaser 
shall not, and shall cause its Affiliates and, after the Closing, the Business not to use or adopt any 
name confusingly similar to the Retained Names and Marks. 

 Purchaser agrees that none of Seller or its Affiliates shall have any 
responsibility for claims by third parties arising out of, or relating to, the use by the Business of 
any Retained Names and Marks after the Closing. In addition to any and all other available 
remedies, Purchaser shall defend, indemnify and hold harmless the Seller and its Affiliates from 
and against any and all such claims that may arise out of the use of the Retained Names and Marks: 
(i) by the Business in accordance with the terms and conditions of this Section 6.13; or (ii) by the 
Business, Purchaser or any of its Affiliates in violation of or outside the scope permitted by this 
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Section 6.13.  Notwithstanding anything in this Agreement to the contrary, Purchaser hereby 
acknowledges and agrees that in the event of any breach or threatened breach of this Section 6.13, 
Seller, in addition to any other remedies available to it, (x) shall be entitled to a preliminary 
injunction, temporary restraining order or other equivalent relief restraining Purchaser and any of 
its Affiliates (including, after the Closing, the Business) from any such breach or threatened breach 
and (y) shall not be required to provide any bond or other security in connection with any such 
injunction, Order or other relief.     

6.14 Background License to Mixed-Use Acquired Intellectual Property.   

 With respect to any items of Intellectual Property, other than trademarks 
and domain names, that are included in the Acquired Assets and that have been historically used 
in the Seller’s businesses other than the Business, Purchaser hereby grants to Seller a non-
exclusive, royalty-free, fully paid up, irrevocable, worldwide, perpetual right and license under 
such Intellectual Property for all purposes, activities and uses other than, in each case, within the 
scope of the Business, including for the manufacture of products and compounds, use of any 
invention under any patent, use and maintenance of any Software, import and export of products 
and components, and performance of services under such Intellectual Property.  

 The foregoing license shall be transferable or sublicensable to any purchaser 
or purchasers of all or substantially all of the assets relating to the Seller’s retained business (other 
than the Business) or relating to any line of business therein, including in connection with any 
acquirer pursuant to a plan of reorganization. 

6.15 Certain Contracts; New Leases. 

 In the event Purchaser desires to (i) assume certain Contracts pursuant to 
Section 1.5 but is unable to assume such Contracts, or (ii) negotiate modified terms prior to 
assuming certain Contracts pursuant to Section 1.5, Seller shall, and shall cause its Subsidiaries to, 
use commercially reasonable efforts (which shall not include the making of any payment or giving 
of any consideration) to cooperate with Purchaser in its efforts to assume or renegotiate such 
Contracts through the later of (A) the close of the Auction, if any, or (B) one day prior to the last 
date set for final hearing for approval of the Sale.  Unless otherwise agreed by the Parties, no 
actions contemplated by this Section 6.15(a) shall result in an adjustment to the Purchase Price. 

 The Company and its Subsidiaries, as applicable, shall, at or prior to the 
Closing, and as a condition to Closing, (i) enter into leases (such leases, the “New Leases”) with 
Purchaser for the New Lease Properties, or (ii) cause any purchaser of the New Lease Properties 
sold in connection with the Bankruptcy Case, to enter into such New Leases as a condition to 
closing any such sale of the New Lease Properties. Any sale of the New Lease Properties shall be 
subject to the continued effectiveness of the New Leases, subject to the terms and conditions of 
the New Leases. Each New Lease shall (w) have an initial term of no longer than two years, (x) 
substantially reflect the lease rental rates set forth on Schedule 6.15(b) with respect to the 
applicable New Lease Property set forth therein, (y) provide that in the event the landlord 
terminates such New Lease prior to the expiration of the initial lease term  (other than as a result 
of default by Purchaser, casualty or condemnation) such landlord shall be obligated to provide at 
least 90 days’ notice to tenant, and pay over to tenant a fee in the amount of $1,500,000, provided 
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that such fee for the New Lease for the New Lease Property in Odessa shall be $2,000,000, and 
(z) shall be on such other market terms and conditions as are reasonably acceptable to Purchaser 
and the Company acting in good faith. Notwithstanding the foregoing, the fees described in clause 
(y) of this Section 6.15(b) shall (I) be reduced by 50% on the 12 month anniversary of the effective 
date of such New Lease, (II) not be required to be paid after the 24 month anniversary of the 
effective date of such New Lease (in the event such New Lease is extended after the initial two (2) 
year term) and (III) be in full satisfaction of all Liabilities of the landlord related to or arising from 
the termination of such New Lease.  

 The Company and its Subsidiaries, as applicable, shall, at or prior to 
Closing, use commercially reasonable efforts to assign in part the Intellectual Property License 
Agreement (the “Baker Hughes License”), dated December 30, 2016, by and between the 
Company and Baker Hughes Incorporated (“Baker Hughes”) as and to the extent that such 
agreement primarily relates to the Business.  Conditioned upon the consent of Baker Hughes to 
such partial assignment, the Baker Hughes License shall be deemed an Assigned Contract and 
shall be deemed to be added to Schedule 1.1(a) without need for formal amendment thereof.  For 
the avoidance of doubt, neither the consent required of Baker Hughes nor the consummation of 
such partial assignment shall be a condition to Closing.  

ARTICLE VII 
 

CONDITIONS TO CLOSING 

7.1 Conditions Precedent to the Obligations of Purchaser and Seller. The respective 
obligations of each Party to this Agreement to consummate the transactions contemplated by this 
Agreement are subject to the satisfaction (or to the extent permitted by Law, written waiver by 
each of Seller and Purchaser) on or prior to the Closing Date, of each of the following conditions: 

 the waiting period (and any extension thereof), or any necessary approval, 
as applicable, related to the transactions contemplated by this Agreement under the HSR Act or 
under the Foreign Competition Laws or other regulations set forth in Schedule 7.1 shall have been 
received, terminated or shall have expired, as applicable; 

 no court or other Governmental Body has issued, enacted, entered, 
promulgated or enforced any Law or Order (that is final and non-appealable and that has not been 
vacated, withdrawn or overturned) restraining, enjoining or otherwise prohibiting the transactions 
contemplated by this Agreement; and 

 the Bankruptcy Court shall have entered the Sale Order. 

7.2 Conditions Precedent to the Obligations of Purchaser. The obligations of Purchaser 
to consummate the transactions contemplated by this Agreement are subject to the satisfaction (or 
to the extent permitted by Law, written waiver by Purchaser in its sole discretion), on or prior to 
the Closing Date, of each of the following conditions: 

 Seller shall have delivered to Purchaser a certified copy of the Sale Order; 
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 the representations and warranties made by Seller in Article III shall be true 
and correct in all material respects as of the Closing Date (disregarding all qualifications or 
limitations as to “materiality” or “Material Adverse Effect” (other than the use of “Material Adverse 
Effect” in Section 3.5 which shall remain as written and shall not be subject to a further materiality 
qualifier) and words of similar import set forth therein), as though such representations and 
warranties had been made on and as of the Closing Date (except that representations and warranties 
that are made as of a specified date need be true and correct only as of such date); 

 Seller shall have performed or caused to be performed, in all material 
respects, all of the obligations and covenants required by this Agreement to be performed by Seller 
by the Closing; and 

 Seller shall have delivered, or caused to be delivered, to Purchaser all of the 
items set forth in Section 2.4. 

7.3 Conditions Precedent to the Obligations of the Company. The obligations of Seller 
to consummate the transactions contemplated by this Agreement are subject to the satisfaction (or 
to the extent permitted by Law, written waiver by Seller in its sole discretion), on or prior to the 
Closing Date, of each of the following conditions: 

 the representations and warranties made by Purchaser in Article IV shall be 
true and correct in all material respects as of the Closing Date (without giving effect to any 
materiality or similar qualification contained therein), in each case as of the date hereof and as of the 
Closing Date, with the same force and effect, as though all such representations and warranties had 
been made as of the Closing Date (other than representations and warranties that by their terms 
address matters only as of another specified date, which shall be so true and correct only as of such 
other specified date); 

 Purchaser shall have performed or caused to be performed, in all material 
respects, all of the obligations and covenants required by this Agreement to be performed by 
Purchaser by the Closing; and 

 Purchaser shall have delivered, or caused to be delivered, to Seller all of the 
items set forth in Section 2.5. 

7.4 Waiver of Conditions. Upon the occurrence of the Closing, any condition set forth 
in this Article VII that was not satisfied as of the Closing will be deemed to have been waived for 
all purposes by the Party having the benefit of such condition as of and after the Closing. None of 
Purchaser or Seller may rely on the failure of any condition set forth in this Article VII, as 
applicable, to be satisfied if such failure was caused by such Party’s failure to use, as required by 
this Agreement, its reasonable best efforts to consummate the transactions contemplated hereby. 

ARTICLE VIII 
 

TERMINATION 

8.1 Termination of Agreement. This Agreement may be terminated only in accordance 
with this Section 8.1. This Agreement may be terminated at any time prior to the Closing: 
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 by the mutual written consent of the Company and Purchaser; 

 by written notice of either Purchaser or the Company, upon the issuance by 
any Governmental Body of an Order restraining, enjoining, or otherwise prohibiting the 
consummation of the transactions contemplated by this Agreement or declaring unlawful the 
transactions contemplated by this Agreement, and such Order having become final, binding and 
non-appealable; provided that no termination may be made by a Party under this Section 8.1(b) if 
the issuance of such Order was caused by the breach or action or inaction of such Party; 

 by written notice of the Purchaser, if the Sale Order has not been entered on 
or before August 17, 2020; 

 by written notice of either Purchaser or the Company, if the Closing shall 
not have occurred on or before September 4, 2020 (the “Outside Date”); provided that a Party shall 
not be permitted to terminate this Agreement pursuant to this Section 8.1(d) if the failure of the 
Closing to have occurred by the Outside Date was caused by the breach or action or inaction of 
such Party; 

 by written notice of either Purchaser or the Company, if the Bankruptcy 
Case is dismissed or converted to a case or cases under Chapter 7 of the Bankruptcy Code, or if a 
trustee or examiner with expanded powers to operate or manage the financial affairs or 
reorganization of the Company is appointed in the Bankruptcy Case; 

 by written notice from the Company to Purchaser, upon a breach of any 
covenant or agreement on the part of Purchaser, or if any representation or warranty of Purchaser 
will have become untrue, in each case, such that the conditions set forth in Sections 7.3(a) or 7.3(b) 
would not be satisfied; provided that (i) if such breach is curable by Purchaser then the Company 
may not terminate this Agreement under this Section 8.1(f) unless such breach has not been cured 
by the date which is the earlier of (A) two (2) Business Days prior to the Outside Date and 
(B) thirty (30) days after the Company notifies Purchaser of such breach and (ii) the right to 
terminate this Agreement pursuant to this Section 8.1(f) will not be available to the Company at 
any time that the Company is in material breach of, any covenant, representation or warranty 
hereunder; 

 by written notice from Purchaser to the Company, upon a breach of any 
covenant or agreement on the part of Seller, or if any representation or warranty of Seller will have 
become untrue, in each case, such that the conditions set forth in Sections 7.2(b) or 7.2(c) would 
not be satisfied, including a breach of Seller’s obligation to consummate the Closing; provided 
that (i) if such breach is curable by Seller then Purchaser may not terminate this Agreement under 
this Section 8.1(g) unless such breach has not been cured by the date which is the earlier of 
(A) two (2) Business Days prior to the Outside Date and (B) thirty (30) days after Purchaser 
notifies the Company of such breach and (ii) the right to terminate this Agreement pursuant to this 
Section 8.1(g) will not be available to Purchaser at any time that Purchaser is in material breach 
of, any covenant, representation or warranty hereunder; 

 by written notice from the Company to Purchaser, if all of the conditions 
set forth in Sections 7.1 and 7.2 have been satisfied (other than conditions that by their nature are 

Case 20-33627   Document 292-1   Filed in TXSB on 08/07/20   Page 48 of 131



 

 48 

to be satisfied at the Closing, but subject to the satisfaction or waiver of such conditions at the 
Closing) or waived and Purchaser fails to complete the Closing at the time required by Section 2.3; 

 by written notice from the Company to Purchaser, if Seller or the board of 
directors (or similar governing body) of Seller determines that proceeding with the transactions 
contemplated by this Agreement or failing to terminate this Agreement would be inconsistent with 
its or such Person’s or body’s fiduciary duties;  

 by written notice of either Purchaser or the Company, if (i) Seller enters into 
one or more Alternative Transactions with one or more Persons other than Purchaser or the 
Successful Bidder or (ii) the Bankruptcy Court approves an Alternative Transaction other than 
with the Successful Bidder; or 

 by written notice from Purchaser to the Company, if Purchaser is not the 
Successful Bidder at the Auction; provided that Purchaser shall not be permitted to terminate this 
Agreement pursuant to this Section 8.1(k) until after the twenty-fifth (25th) day following entry 
by the Bankruptcy Court of an Order authorizing and approving an Alternative Transaction with 
the Successful Bidder at the Auction and, notwithstanding Purchaser not having been the 
Successful Bidder at the Auction, until such time (if any) as Purchaser terminates this Agreement 
pursuant to this Section 8.1(k), the obligations of Purchaser to consummate the transactions 
contemplated by this Agreement shall remain unaffected by Purchaser’s right to terminate this 
Agreement pursuant to this Section 8.1(k).  Notwithstanding anything to the contrary in the 
Bidding Procedures Order, Purchaser’s right to terminate the Agreement under this provision shall 
not be impaired if Purchaser is selected as the Backup Bidder. 

8.2 Effect of Termination. In the event of termination of this Agreement pursuant to 
Section 8.1, this Agreement shall forthwith become void and there shall be no liability on the part 
of any Party or any of its partners, officers, directors or shareholders; provided that Section 2.2, 
this Section 8.2, Article X and any Bid Protections in favor of Purchaser, including the Break-Up 
Fee, shall survive any such termination; provided further that no termination will relieve Purchaser 
from any Liability for damages (including damages based on the loss of the economic benefits of 
the transactions contemplated by this Agreement, including the Cash Payment, to Seller), losses, 
costs, or expenses (including reasonable legal fees and expenses) resulting from any willful breach 
of this Agreement prior to the date of such termination (which, for the avoidance of doubt, will be 
deemed to include any failure by Purchaser to consummate the Closing if and when it is obligated 
to do so hereunder); and provided further that no termination will relieve Seller of its obligation to 
pay the Break-Up Fee in accordance with its terms. Notwithstanding the foregoing, Purchaser’s 
Liability for damages under this Section 8.2 shall be capped at the amount of the Deposit as 
liquidated damages of Seller. 

ARTICLE IX 
 

TAXES 

9.1 Transfer Taxes. Any sales, use, purchase, transfer, franchise, deed, fixed asset, 
stamp, documentary stamp, use, or other similar Taxes and recording charges payable by reason 
of the sale of the Acquired Assets or the assumption of the Assumed Liabilities under this 
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Agreement or the transactions contemplated hereby (the “Transfer Taxes”) shall be borne and 
timely paid by Purchaser, and Purchaser shall timely file all Tax Returns related to any Transfer 
Taxes. Seller and Purchaser shall use commercially reasonable efforts and cooperate in good faith 
to exempt all such transactions from any Transfer Taxes.  

9.2 Allocation of Purchase Price. For U.S. federal and applicable state and local income 
Tax purposes, Purchaser, Seller, and their respective Affiliates shall allocate the Purchase Price 
(but including Assumed Liabilities only to the extent such liabilities are required to be treated as 
part of the purchase price for applicable U.S. income Tax purposes) among the Acquired Assets 
in accordance with Section 1060 of the Code and the Treasury Regulations thereunder. As soon as 
commercially practicable, but no later than sixty (60) days following the determination of the Final 
Inventory, Purchaser shall provide a proposed allocation to Seller setting forth the allocation of 
the Purchase Price (but including Assumed Liabilities only to the extent such liabilities are 
required to be treated as part of the purchase price for U.S. federal income Tax purposes) among 
the Acquired Assets (the “Allocation”). If Seller delivers a written objection within thirty (30) days 
after receipt of the draft Allocation proposed by Purchaser, then Purchaser and Seller shall 
negotiate in good faith to resolve any such objection, and, if Seller and Purchaser cannot resolve 
such dispute within thirty (30) days of Purchaser’s receipt of Seller’s objection, then each Party 
shall be entitled to take their own position regarding the Allocation for U.S. federal income tax 
purposes. If the Parties agree on the Allocation, the Parties and their respective Affiliates shall file 
all Tax Returns in accordance with such Allocation (as finally determined under this Section 9.2) 
and not take any Tax related action inconsistent with the Allocation, in each case, unless otherwise 
required by a “determination” within the meaning of Section 1313(a) of the Code; provided, 
however, that nothing contained herein shall prevent any Party from settling any proposed 
deficiency or adjustment by any Governmental Body based upon or arising out of the Allocation, 
and no Party shall be required to litigate before any court any proposed deficiency or adjustment 
by any Governmental Body challenging the Allocation.  

9.3 Cooperation. Purchaser and Seller shall reasonably cooperate, as and to the extent 
reasonably requested by the other Party at such other Party’s expense, in connection with the filing 
of Tax Returns and any Action, audit, litigation, or other proceeding with respect to Taxes. 

9.4 Preparation of Tax Returns and Payment of Taxes.  

 Except as otherwise provided by Section 9.1, Seller shall prepare and timely 
file all Tax Returns with respect to the Acquired Assets required to be filed on or before the Closing 
Date and shall timely pay the Taxes due with respect thereto. 

 Purchaser shall prepare and timely file all other Tax Returns with respect to 
Property Taxes related to the Acquired Assets required to be filed after the Closing Date 
(excluding, for the avoidance of doubt, any Tax Returns with respect to any income, franchise or 
similar Taxes of any Seller or any of its Affiliates) with respect to any Pre-Closing Tax Period or 
any Straddle Period and shall timely pay the Property Taxes due with respect to such Tax Returns; 
provided, that this Section 9.4(b) shall not be construed to limit Purchaser’s right to adjust the 
Purchase Price (and obtain payment from the Escrow Agent out of the Adjustment Escrow 
Amount) for any such Taxes attributable to any Pre-Closing Tax Period or the pre-Closing portion 
of any Straddle Period to the extent permitted under Sections 2.7 and 2.8. 
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 Purchaser shall not file any Tax Return, file an amendment to any 
previously-filed Tax Return, or otherwise take any Tax position that could reasonably be expected 
to have the effect of increasing the Tax liability of Seller or any of its Affiliates, in each case 
without the prior written consent of Seller (such consent not to be unreasonably withheld, 
conditioned or delayed). 

 For purposes of determining whether Property Taxes are attributable to the 
pre-Closing or post-Closing portion of a Straddle Period, Property Taxes shall be allocated pro 
rata per day between the period ending on the day prior to the Closing Date and the period 
beginning on the Closing Date, with the portion of Property Taxes attributable to the period ending 
on the day prior to the Closing Date being treated as pre-Closing Taxes, and the portion of the 
Property Taxes attributable to the period beginning on the Closing Date being treated as post-
Closing Taxes.  

9.5 Wage Reporting. Purchaser and Seller agree to utilize, or cause their respective 
Affiliates to utilize, the “alternate procedure” set forth in Revenue Procedure 2004-53 with respect 
to wage reporting. 

ARTICLE X 
 

MISCELLANEOUS 

10.1 Non-Survival of Representations and Warranties and Certain Covenants; Certain 
Waivers. Each of the representations and warranties and the covenants and agreements (to the 
extent such covenant or agreement contemplates or requires performance by such Party prior to 
the Closing) of the Parties set forth in this Agreement or in any other document contemplated 
hereby, or in any certificate delivered hereunder or thereunder, will terminate effective 
immediately as of the Closing such that no claim for breach of any such representation, warranty, 
covenant or agreement, detrimental reliance or other right or remedy (whether in Contract, in tort 
or at law or in equity) may be brought with respect thereto after the Closing. Each covenant and 
agreement that explicitly contemplates performance after the Closing, will, in each case and to 
such extent, expressly survive the Closing in accordance with its terms, and if no term is specified, 
then for five (5) years following the Closing Date, and nothing in this Section 10.1 will be deemed 
to limit any rights or remedies of any Person for breach of any such surviving covenant or 
agreement. Purchaser and Seller acknowledge and agree, on their own behalf and on behalf of the 
Purchaser Group or the Seller Parties, as the case may be, that the agreements contained in this 
Section 10.1 (a) require performance after the Closing to the maximum extent permitted by 
applicable Law and will survive the Closing for five (5) years; and (b) are an integral part of the 
transactions contemplated hereby and that, without the agreements set forth in this Section 10.1, 
none of the Parties would enter into this Agreement. PURCHASER GROUP, ON ITS OWN 
BEHALF AND ON BEHALF OF (AFTER THE CLOSING) THE BUSINESS, HEREBY 
WAIVES ALL RIGHTS AND REMEDIES WITH RESPECT TO ANY ENVIRONMENTAL, 
HEALTH OR SAFETY MATTERS, INCLUDING THOSE ARISING UNDER THE 
COMPREHENSIVE ENVIRONMENTAL RESPONSE, COMPENSATION AND LIABILITY 
ACT OF 1980, AS AMENDED, OR ANY OTHER ENVIRONMENTAL LAWS, RELATING 
TO THIS AGREEMENT OR THE TRANSACTIONS CONTEMPLATED HEREBY. 
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10.2 Expenses. Whether or not the Closing takes place, except as otherwise provided 
herein (including, for the avoidance of doubt, Section 8.2), all fees, costs and expenses (including 
fees, costs and expenses of Advisors) incurred in connection with the negotiation of this 
Agreement and the other agreements contemplated hereby, the performance of this Agreement and 
the other agreements contemplated hereby and the consummation of the transactions contemplated 
hereby and thereby will be paid by the Party incurring such fees, costs and expenses; it being 
acknowledged and agreed that (a) all fees and expenses in connection with any filing or submission 
that is necessary under the HSR Act and any Foreign Competition Laws (if any) will be allocated 
pursuant to Section 6.4, (b) all Transfer Taxes will be allocated pursuant to Section 9.1 and (c) all 
Cure Costs will be allocated pursuant to Section 5.3. 

10.3 Notices. Except as otherwise expressly provided herein, all notices, demands and 
other communications to be given or delivered under or by reason of the provisions of this 
Agreement will be in writing and will be deemed to have been given (a) when personally delivered, 
(b) when transmitted by electronic mail, (c) the day following the day on which the same has been 
delivered prepaid to a reputable national overnight air courier service or (d) the third (3rd) Business 
Day following the day on which the same is sent by certified or registered mail, postage prepaid, 
in each case, to the respective Party at the number, electronic mail address or street address, as 
applicable, set forth below, or at such other number, electronic mail address or street address as 
such Party may specify by written notice to the other Party. 

Notices to Purchaser: 

American Cementing, LLC 
c/o Argonaut Private Equity  
7030 South Yale Ave., #810 
Tulsa, Oklahoma 74136 
Attention: Phil VanTrease 
Email:  philvt@argonautpe.com 

with a copy to (which shall not constitute notice): 

Frederic Dorwart, Lawyer PLLC 
124 East Fourth Street 
Tulsa, Oklahoma 74114 
Attention: Steve Walton 
Email:  swalton@fdlaw.com 

Notices to Seller: 

BJ Services, LLC  
11211 Farm to Market 2920 Road 
Tomball, Texas 77375  
Attention: John R. Bakht, General Counsel  
Email:  john.bakht@bjservices.com  
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with a copy to (which shall not constitute notice): 

Kirkland & Ellis LLP 
609 Main Street 
Houston, Texas 77002 
Attention: Sean T. Wheeler, P.C. 
Email:  sean.wheeler@kirkland.com 
 
and 

Kirkland & Ellis LLP 
601 Lexington Avenue 
New York, NY 10022 
Attention: Joshua A. Sussberg, P.C. 
                 Christopher T. Greco, P.C. 
Email:  jsussberg@kirkland.com  
 cgreco@kirkland.com 

 
10.4 Binding Effect; Assignment. This Agreement shall be binding upon Purchaser and, 

subject to the terms of the Bidding Procedures Order (with respect to the matters covered thereby) 
and the entry and terms of the Sale Order, Seller, and shall inure to the benefit of and be so binding 
on the Parties and their respective successors and permitted assigns, including any trustee or estate 
representative appointed in the Bankruptcy Case or any successor Chapter 7 case; provided that 
neither this Agreement nor any of the rights or obligations hereunder may be assigned or delegated 
without the prior written consent of Purchaser and the Company, and any attempted assignment or 
delegation without such prior written consent shall be null and void; provided, that Purchaser may 
assign its rights to acquire all or a portion of the Business or the Acquired Assets to one or more 
Affiliates without consent other than to portfolio companies of Argonaut Private Equity or any 
Affiliate that could cause the Closing to be inhibited or delayed as a result of the acquisition (or 
agreement to acquire) such Acquired Assets, but Purchaser may not delegate any of its obligations 
under this Agreement without the prior written consent of Seller. 

10.5 Amendment and Waiver. Any provision of this Agreement or the Schedules or 
exhibits hereto may be (a) amended only in a writing signed by Purchaser and the Company or 
(b) waived only in a writing executed by the Person against which enforcement of such waiver is 
sought. No waiver of any provision hereunder or any breach or default thereof will extend to or 
affect in any way any other provision or prior or subsequent breach or default. 

10.6 Third Party Beneficiaries. Except as otherwise expressly provided herein, nothing 
expressed or referred to in this Agreement will be construed to give any Person other than the 
Parties any legal or equitable right, remedy, or claim under or with respect to this Agreement or 
any provision of this Agreement. 

10.7 Non-Recourse. This Agreement may only be enforced against, and any Action 
based upon, arising out of or related to this Agreement may only be brought against, the Persons 
that are expressly named as parties to this Agreement. Except to the extent named as a party to this 
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Agreement, and then only to the extent of the specific obligations of such parties set forth in this 
Agreement, no past, present or future shareholder, member, partner, manager, director, officer, 
employee, Affiliate, agent or Advisor of any Party or any Subsidiary of Seller will have any 
liability (whether in Contract, tort, equity or otherwise) for any of the representations, warranties, 
covenants, agreements or other obligations or Liabilities of any of the parties to this Agreement or 
for any Action based upon, arising out of or related to this Agreement. 

10.8 Severability. Whenever possible, each provision of this Agreement will be 
interpreted in such manner as to be effective and valid under applicable Law, but if any provision 
of this Agreement is held to be prohibited by or invalid under applicable Law in any jurisdiction, 
such provision will be ineffective only to the extent of such prohibition or invalidity in such 
jurisdiction, without invalidating the remainder of such provision or the remaining provisions of 
this Agreement or in any other jurisdiction. 

10.9 Construction. The language used in this Agreement will be deemed to be the 
language chosen by the Parties to express their mutual intent, and no rule of strict construction will 
be applied against any Person. The headings of the sections and paragraphs of this Agreement have 
been inserted for convenience of reference only and will in no way restrict or otherwise modify 
any of the terms or provisions hereof. 

10.10 Schedules. The schedules to the Agreement (“Schedules”) have been arranged for 
purposes of convenience in separately numbered sections corresponding to the sections of this 
Agreement.  Information disclosed in any section of the Schedules, and any disclosure in any 
Disclosure Statement, will be deemed to be disclosed for other sections of the Schedules and the 
representations and warranties set forth in this Agreement to the extent that such disclosure sets 
forth facts in sufficient detail that the relevance of such disclosure would be reasonably apparent 
to a reader of such disclosure. Capitalized terms used in the Schedules and not otherwise defined 
therein have the meanings given to them in this Agreement. The specification of any dollar amount 
or the inclusion of any item in the representations and warranties contained in this Agreement, the 
Schedules or the attached exhibits is not intended to imply that the amounts, or higher or lower 
amounts, or the items so included, or other items, are or are not required to be disclosed (including 
whether such amounts or items are required to be disclosed as material or threatened) or are within 
or outside of the Ordinary Course, and no Party will use the fact of the setting of the amounts or 
the fact of the inclusion of any item in this Agreement, the Schedules, Updated Schedules, or 
exhibits in any dispute or controversy between the Parties as to whether any obligation, item or 
matter not set forth or included in this Agreement, the Schedules or exhibits is or is not required 
to be disclosed (including whether the amount or items are required to be disclosed as material or 
threatened) or are within or outside of the Ordinary Course. In addition, matters reflected in the 
Schedules are not necessarily limited to matters required by this Agreement to be reflected in the 
Schedules. Such additional matters are set forth for informational purposes only and do not 
necessarily include other matters of a similar nature. No information set forth in the Schedules will 
be deemed to broaden in any way the scope of the parties’ representations and warranties. Any 
description of any agreement, document, instrument, plan, arrangement or other item set forth on 
any Schedule is a summary only and is qualified in its entirety by the terms of such agreement, 
document, instrument, plan, arrangement, or item which terms will be deemed disclosed for all 
purposes of this Agreement.  The information contained in this Agreement, in the Schedules and 
exhibits hereto is disclosed solely for purposes of this Agreement, and no information contained 
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herein or therein will be deemed to be an admission by any Party to any third party of any matter 
whatsoever, including any violation of Law or breach of Contract. 

10.11 Complete Agreement. This Agreement, together with the Confidentiality 
Agreement and any other agreements expressly referred to herein or therein, contains the entire 
agreement of the parties respecting the sale and purchase of the Acquired Assets and the Assumed 
Liabilities and the transactions contemplated by this Agreement and supersedes all prior 
agreements among the Parties respecting the sale and purchase of the Acquired Assets and the 
Assumed Liabilities and the transactions contemplated by this Agreement. In the event an 
ambiguity or question of intent or interpretation arises with respect to this Agreement, the terms 
and provisions of the execution version of this Agreement will control and prior drafts of this 
Agreement and the documents referenced herein will not be considered or analyzed for any 
purpose (including in support of parol evidence proffered by any Person in connection with this 
Agreement), will be deemed not to provide any evidence as to the meaning of the provisions hereof 
or the intent of the Parties with respect hereto and will be deemed joint work product of the Parties. 

10.12 Specific Performance. The Parties agree that irreparable damage, for which 
monetary relief, even if available, would not be an adequate remedy, would occur in the event that 
any provision of this Agreement is not performed in accordance with its specific terms or is 
otherwise breached, including if any of the Parties fails to take any action required of it hereunder 
to consummate the transactions contemplated by this Agreement. It is accordingly agreed that 
(a) the Parties will be entitled to an injunction or injunctions, specific performance or other 
equitable relief to prevent breaches of this Agreement and to enforce specifically the terms and 
provisions hereof in the courts described in Section 10.13 without proof of damages or otherwise, 
this being in addition to any other remedy to which they are entitled under this Agreement, and 
(b) the right of specific performance and other equitable relief is an integral part of the transactions 
contemplated by this Agreement and without that right, neither Seller nor Purchaser would have 
entered into this Agreement. The Parties acknowledge and agree that any Party pursuing an 
injunction or injunctions or other Order to prevent breaches of this Agreement and to enforce 
specifically the terms and provisions of this Agreement in accordance with this Section 10.12 will 
not be required to provide any bond or other security in connection with any such Order. The 
remedies available to Seller pursuant to this Section 10.12 will be in addition to any other remedy 
to which they were entitled at law or in equity, and the election to pursue an injunction or specific 
performance will not restrict, impair or otherwise limit Seller from seeking to collect or collecting 
damages. If, prior to the Outside Date, any Party brings any action, in each case in accordance with 
Section 10.12, to enforce specifically the performance of the terms and provisions hereof by any 
other Party, the Outside Date will automatically be extended (y) for the period during which such 
action is pending, plus ten (10) Business Days or (z) by such other time period established by the 
court presiding over such action, as the case may be. In no event will this Section 10.12 be used, 
alone or together with any other provision of this Agreement, to require Seller to remedy any 
breach of any representation or warranty of Seller made herein.  In furtherance of and to the same 
extent as the foregoing, it is acknowledged and agreed that Seller shall be entitled to seek specific 
performance to enforce the terms of the Equity Commitment Letter against the parties thereto and 
Purchaser’s rights thereunder. 

10.13 Jurisdiction and Exclusive Venue. Each of the Parties irrevocably agrees that any 
Action that may be based upon, arising out of, or related to this Agreement or the negotiation, 
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execution or performance of this Agreement and the transactions contemplated hereby brought by 
any other Party or its successors or assigns will be brought and determined only in (a) the 
Bankruptcy Court and any federal court to which an appeal from the Bankruptcy Court may be 
validly taken or (b) if the Bankruptcy Court is unwilling or unable to hear such Action, in the 
Delaware Chancery Court and any state court sitting in the State of Delaware to which an appeal 
from the Delaware Chancery Court may be validly taken (or, if the Delaware Chancery Court 
declines to accept jurisdiction over a particular matter, any state or federal court within the state 
of Delaware) (clauses (a) – (b), the “Chosen Courts”), and each of the Parties hereby irrevocably 
submits to the exclusive jurisdiction of the Chosen Courts for itself and with respect to its property, 
generally and unconditionally, with regard to any such Action arising out of or relating to this 
Agreement and the transactions contemplated hereby. Each of the Parties agrees not to commence 
any Action relating thereto except in the Chosen Courts, other than Actions in any court of 
competent jurisdiction to enforce any Order, decree or award rendered by any Chosen Court, and 
no Party will file a motion to dismiss any Action filed in a Chosen Court on any jurisdictional or 
venue-related grounds, including the doctrine of forum non-conveniens. The Parties irrevocably 
agree that venue would be proper in any of the Chosen Courts, and hereby irrevocably waive any 
objection that any such court is an improper or inconvenient forum for the resolution of such 
Action. Each of the Parties further irrevocably and unconditionally consents to service of process 
in the manner provided for notices in Section 10.3. Nothing in this Agreement will affect the right 
of any Party to this agreement to serve process in any other manner permitted by Law. 

10.14 Governing Law; Waiver of Jury Trial. 

 Except to the extent the mandatory provisions of the Bankruptcy Code 
apply, this Agreement, and any Action that may be based upon, arising out of or related to this 
Agreement or the negotiation, execution or performance of this Agreement or the transactions 
contemplated hereby will be governed by and construed in accordance with the internal Laws of 
the State of Delaware applicable to agreements executed and performed entirely within such State 
without regards to conflicts of law principles of the State of Delaware or any other jurisdiction that 
would cause the Laws of any jurisdiction other than the State of Delaware to apply. 

 EACH PARTY ACKNOWLEDGES AND AGREES THAT ANY 
CONTROVERSY THAT MAY ARISE UNDER THIS AGREEMENT, THE DOCUMENTS 
AND AGREEMENTS CONTEMPLATED HEREBY AND THE TRANSACTIONS 
CONTEMPLATED HEREBY AND THEREBY IS LIKELY TO INVOLVE COMPLICATED 
AND DIFFICULT ISSUES AND THEREFORE HEREBY WAIVES, TO THE FULLEST 
EXTENT PERMITTED BY APPLICABLE LAW, ANY RIGHT IT MAY HAVE TO A TRIAL 
BY JURY IN ANY ACTION BASED ON, ARISING OUT OF OR RELATED TO THIS 
AGREEMENT, ANY DOCUMENT OR AGREEMENT CONTEMPLATED HEREBY OR THE 
TRANSACTIONS CONTEMPLATED HEREBY AND THEREBY. EACH OF THE PARTIES 
AGREES AND CONSENTS THAT ANY SUCH ACTION WILL BE DECIDED BY COURT 
TRIAL WITHOUT A JURY AND THAT THE PARTIES THIS AGREEMENT MAY FILE AN 
ORIGINAL COUNTERPART OF A COPY OF THIS AGREEMENT WITH ANY COURT AS 
WRITTEN EVIDENCE OF THE CONSENT OF THE PARTIES TO THE IRREVOCABLE 
WAIVER OF THEIR RIGHT TO TRIAL BY JURY. EACH PARTY (I) CERTIFIES THAT NO 
ADVISOR OF ANY OTHER PARTY HAS REPRESENTED, EXPRESSLY OR OTHERWISE, 
THAT SUCH OTHER PARTY WOULD NOT, IN THE EVENT OF LITIGATION, SEEK TO 
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ENFORCE THE FOREGOING WAIVER AND (II) ACKNOWLEDGES THAT IT AND THE 
OTHER PARTIES HAVE BEEN INDUCED TO ENTER INTO THIS AGREEMENT BY, 
AMONG OTHER THINGS, THE MUTUAL WAIVERS AND CERTIFICATIONS IN THIS 
SECTION. 

10.15 No Right of Set-Off. Purchaser, on its own behalf and on behalf the Purchaser 
Group and its and their respective successors and permitted assigns, hereby waives any rights of 
set-off, netting, offset, recoupment, or similar rights that Purchaser, any member of the Purchaser 
Group or any of its or their respective successors and permitted assigns has or may have with 
respect to the payment of the Cash Payment or any other payments to be made by Purchaser 
pursuant to this Agreement or any other document or instrument delivered by Purchaser in 
connection herewith. 

10.16 Counterparts and PDF. This Agreement and any other agreements referred to herein 
or therein, and any amendments hereto or thereto, may be executed in multiple counterparts, any 
one of which need not contain the signature of more than one party hereto or thereto, but all such 
counterparts taken together will constitute one and the same instrument. Any counterpart, to the 
extent signed and delivered by means of a facsimile machine, .PDF or other electronic 
transmission, will be treated in all manner and respects as an original Contract and will be 
considered to have the same binding legal effects as if it were the original signed version thereof 
delivered in person. Minor variations in the form of the signature page to this Agreement or any 
agreement or instrument contemplated hereby, including footers from earlier versions of this 
Agreement or any such other document, will be disregarded in determining the effectiveness of 
such signature. At the request of any party or pursuant to any such Contract, each other party hereto 
or thereto will re-execute original forms thereof and deliver them to all other parties. No party 
hereto or to any such Contract will raise the use of a facsimile machine, .PDF or other electronic 
transmission to deliver a signature or the fact that any signature or Contract was transmitted or 
communicated through the use of facsimile machine, .PDF or other electronic transmission as a 
defense to the formation of a Contract and each such party forever waives any such defense. 

10.17 Publicity. Neither the Company nor Purchaser shall issue any press release or public 
announcement concerning this Agreement or the transactions contemplated hereby without 
obtaining the prior written approval of the other Party, which approval will not be unreasonably 
withheld or delayed, unless, in the reasonable judgment of Purchaser or the Company, disclosure 
is otherwise required by applicable Law or by the Bankruptcy Court with respect to filings to be 
made with the Bankruptcy Court in connection with this Agreement or by the applicable rules of 
any stock exchange on which Purchaser or the Company lists securities, provided that the Party 
intending to make such release shall use its best efforts consistent with such applicable Law or 
Bankruptcy Court requirement to consult with the other Party with respect to the text thereof. 

10.18 Bulk Sales Laws. The Parties intend that pursuant to section 363(f) of the 
Bankruptcy Code, the transfer of the Acquired Assets shall be free and clear of any Encumbrances 
in the Acquired Assets including any liens or claims arising out of the bulk transfer laws except 
Permitted Encumbrances, and the parties shall take such steps as may be necessary or appropriate 
to so provide in the Sale Order. In furtherance of the foregoing, each Party hereby waives 
compliance by the Parties with the “bulk sales,” “bulk transfers” or similar Laws and all other 
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similar Laws in all applicable jurisdictions in respect of the transactions contemplated by this 
Agreement. 

10.19 Fiduciary Obligations. Nothing in this Agreement, or any document related to the 
transactions contemplated hereby, will require Seller or any of its directors, officers or members, 
in each case, in their capacity as such, to take any action, or to refrain from taking any action, to 
the extent inconsistent with their fiduciary obligations. For the avoidance of doubt, Seller retains 
the right to pursue any transaction or restructuring strategy that, in Seller’s business judgment, will 
maximize the value of its estate. 

10.20 No Solicitation. This Agreement, the Sale Order, and the transactions contemplated 
herein and therein are the product of negotiations among the Parties. Notwithstanding anything 
herein to the contrary, this Agreement is not, and shall not be deemed to be, (a) a solicitation of 
votes for the acceptance of any plan of reorganization for the purposes of sections 1125 and 1126 
of the Bankruptcy Code or otherwise or (b) an offer for the issuance, purchase, sale, exchange, 
hypothecation, or other transfer of securities or a solicitation of an offer to purchase or otherwise 
acquire securities for purposes of the Securities Act of 1933, as amended, and the rules and 
regulations promulgated thereunder, or the Exchange Act of 1934, as amended, and the rules and 
regulations promulgated thereunder, and none of the Company nor its Subsidiaries will solicit 
acceptances of any plan of reorganization from any party until such party has been provided with 
copies of a Disclosure Statement containing adequate information as required by section 1125 of 
the Bankruptcy Code. 

ARTICLE XI 
 

ADDITIONAL DEFINITIONS AND INTERPRETIVE MATTERS 

11.1 Certain Definitions. 

 “Accounts Payable” means all accounts payable and trade payables existing 
on the Closing Date (including, for the avoidance of doubt, (i) invoiced accounts payable and (ii) 
accrued but uninvoiced accounts payable), of Seller primarily related to the Business or the 
Acquired Assets. 

 “Action” means any action, claim (including a counterclaim, cross-claim, 
or defense), complaint, grievance, summons, suit, litigation, arbitration, mediation, audit, 
proceeding (including any civil, criminal, administrative, investigative or appellate proceeding), 
prosecution, contest, hearing, inquiry, inquest, audit, examination or investigation, of any kind 
whatsoever, regardless of the legal theory under which such Liability or obligation may be sought 
to be imposed, whether sounding in Contract or tort, or whether at law or in equity, or otherwise 
under any legal or equitable theory, commenced, brought, conducted or heard by or before, or 
otherwise involving, any Governmental Body or arbitrator. 

 “Advisors” means, with respect to any Person, any directors, officers, 
employees, investment bankers, financial advisors, accountants, agents, attorneys, consultants, or 
other representatives of such Person. 
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 “Affiliate” means, with respect to any Person, any other Person that, directly 
or indirectly through one or more intermediaries, controls, or is controlled by, or is under common 
control with, such Person, and the term “control” (including the terms “controlled by” and “under 
common control with”) means the possession, directly or indirectly, of the power to direct or cause 
the direction of the management and policies of such Person, whether through ownership of voting 
securities, by Contract or otherwise. 

 “Alternative Transaction” means any transaction (or series of transactions), 
whether direct or indirect, concerning a sale, merger, acquisition, issuance, financing, 
recapitalization, reorganization, liquidation or disposition of the Business or any material portion 
of the assets thereof (in any form of transaction, whether by merger, sale of assets or equity or 
otherwise); provided, however, that no such transaction will be considered to be an “Alternative 
Transaction” if such transaction would not prevent the Closing from occurring in accordance with 
the terms of this Agreement; and provided further, that the foregoing shall not include sales of 
Inventory, equipment sales or other dispositions of immaterial or obsolete assets, or granting of 
licenses of Intellectual Property rights in the Ordinary Course. 

 “Ancillary Assets” means any and all computers, furniture, furnishings, 
fixtures, office supplies, tools and related accessories and any such assets on order to be delivered 
to Seller, including, desks, chairs, tables, computer and computer-related hardware such as 
computers, file servers, facsimile servers, scanners, color printers, laser printers and networks, 
copiers, cellular and hardwired telephones, telephone lines and numbers, telecopy machines and 
other telecommunication equipment, cubicles and miscellaneous office furnishings and supplies, 
in each case that are primarily used in connection with the operation or conduct of the Business 
(including by Transferred Employees) except to the extent related to or used in connection with or 
located on any Owned Real Property or Leased Real Property of Seller that is not included in the 
Acquired Assets; provided, that Ancillary Assets shall not include Equipment or any other 
category of assets described in Section 1.1 other than Section 1.1(f).  

 “Arbitrating Accountant” means (i) a nationally recognized certified public 
accounting firm jointly selected by Purchaser and the Company that is not then engaged to perform 
accounting, tax or auditing services for the Company or Purchaser or (ii) if the Company and 
Purchaser are unable to agree on an accountant, then a nationally recognized certified public 
accounting firm jointly selected by the Company’s accounting firm and Purchaser’s accounting 
firm. 

  “Auction” shall have the meaning ascribed to such term in the Bidding 
Procedures Order. 

 “Bid Protections” shall have the meaning ascribed to such term in the 
Bidding Procedures Order. 

 “Bidding Procedures Order” means the Order (I) Establishing Bidding 
Procedures for the Sale of the Cementing Business, (II) Scheduling Bid Deadlines and an Auction, 
(III) Approving the Form and Manner of Notice Thereof, (IV) Approving Contract Assumption 
and Assignment Procedures, and (V) Granting Related Relief [Docket No. 224]. 
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 “Break-Up Fee” shall mean a fee payable by Seller to Purchaser in the 
amount of $1,050,000.00, upon the terms and conditions set forth in Section 5.2 and the Bidding 
Procedures Order; provided that the provision of any other Bid Protections to Purchaser (including 
reimbursement of professional fees of Purchaser) shall reduce the Break-Up Fee dollar-for-dollar. 

 “Business Day” means any day other than a Saturday, Sunday or other day 
on which banks in New York City, New York are authorized or required by Law to be closed. 

 “Cash and Cash Equivalents” means all of the Company’s cash (including 
petty cash and checks received on the Closing Date), checking account balances, marketable 
securities, certificates of deposits, time deposits, bankers’ acceptances, commercial paper, security 
entitlements, securities accounts, commodity Contracts, commodity accounts, government 
securities and any other cash equivalents, whether on hand, in transit, in banks or other financial 
institutions, or otherwise held, in each case related to or derived primarily from the Business. 

 “Cementing Vendors” means all cementing, chemical and iron vendors of 
the Company.  

 “Code” means the United States Internal Revenue Code of 1986, as 
amended. 

 “Confidentiality Agreement” means that certain letter agreement, dated as 
of July 2, 2020, by and between the Company and Argonaut Private Equity. 

 “Consent” means any approval, consent, ratification, permission, waiver or 
other authorization, or an Order of the Bankruptcy Court that deems or renders unnecessary the 
same. 

 “Contract” means any contract, master services agreement, work order, 
purchase order, service order, sales order, indenture, note, bond, lease, sublease, mortgage, 
agreement, guarantee, purchase order, license or other agreement that is binding upon a Person or 
its property. 

 “COVID-19” means SARS-CoV-2 or COVID-19, and any evolutions 
thereof or related or associate epidemics, pandemic or disease outbreaks. 

 “COVID-19 Measures” means any quarantine, “shelter in place,” “stay at 
home,” workforce reduction, social distancing, shut down, closure, sequester or any other Law, 
Order, directive, guidelines or recommendations by any Governmental Body in connection with 
or in response to COVID-19, including, but not limited to, the Coronavirus Aid, Relief, and 
Economic Security Act (CARES). 

 “Disclosure Statement” means a disclosure statement (including all exhibits 
and schedules thereto) for a plan of reorganization approved by the Bankruptcy Court pursuant to 
an Order entered by the Bankruptcy Court, which Order, among other things, approves (i) the 
Disclosure Statement and (ii) the commencement of a solicitation of votes to accept or reject the 
plan of reorganization. 
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 “Dispute Notice” means a notice delivered by the Company to Purchaser in 
which the Company (i) disputes the calculation of Closing Inventory or Closing Property Taxes 
included in the Closing Inventory Statement or the Closing Property Taxes Statement, as 
applicable, and (ii) provides the basis of such dispute in reasonable detail. 

 “Documents” means all of the Company’s written files, documents, 
instruments, papers, books, reports, records, tapes, microfilms, photographs, letters, budgets, 
forecasts, plans, operating records, safety and environmental reports and records, department of 
transportation records and logs, records related to Transferred Employees (including drug testing 
reports), data, studies, and documents, Tax Returns (other than income, franchise and similar Tax 
Returns of Seller or any of its Affiliates), ledgers, journals, title policies, customer lists, regulatory 
filings, operating data and plans, research material, technical documentation (design 
specifications, engineering information, test results, maintenance schedules, functional 
requirements, operating instructions, logic manuals, processes, flow charts, etc.), user 
documentation (installation guides, user manuals, training materials, release notes, working 
papers, etc.), marketing documentation (sales brochures, flyers, pamphlets, web pages, etc.), and 
other similar materials, in each case primarily related to or primarily used primarily in the Business 
and whether or not in electronic form. 

 “Encumbrance” means any lien (as defined in section 101(37) of the 
Bankruptcy Code), encumbrance, claim (as defined in section 101(5) of the Bankruptcy Code), 
charge, mortgage, deed of trust, option, pledge, security interest or similar interests, 
hypothecations, easements, rights of way, encroachments, Orders and conditional sale or other title 
retention agreements. 

 “Environmental Laws” all applicable Laws concerning pollution or 
protection of the environment. 

 “Equipment” means equipment, machinery and vehicles primarily related 
to or primarily used by or in the Business. 

 “ERISA” means the Employee Retirement Income Security Act of 1974. 

 “GAAP” means United States generally accepted accounting principles as 
in effect from time to time. 

  “Governmental Authorization” means any permit, license, certificate, 
approval, consent, permission, clearance, designation, qualification or authorization issued, 
granted, given or otherwise made available by or under the authority of any Governmental Body 
or pursuant to any Law. 

 “Governmental Body” means any government, quasi governmental entity, 
or other governmental or regulatory body, agency or political subdivision thereof of any nature, 
whether foreign, federal, state or local, or any agency, branch, department, official, entity, 
instrumentality or authority thereof, or any court or arbitrator (public or private) of applicable 
jurisdiction. 
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 “Hazardous Substance” means any toxic or hazardous material, substance 
or waste regulated under any Environmental Laws. 

 “HSR Act” means the Hart-Scott-Rodino Antitrust Improvements Act of 
1976, as amended, and the regulations promulgated thereunder. 

 “Intellectual Property” means all of the following: (i) patents, patent 
applications and patent disclosures; (ii) trademarks, service marks, trade dress and corporate 
names, registrations and applications for any of the foregoing, together with all goodwill associated 
with each of the foregoing; (iii) copyright registrations and copyright applications, and 
unregistered copyrights in works of authorship; (iv) Internet domain names; (v) trade secrets; and 
(vi) all other intellectual property arising under the Laws of the United States of America or any 
state therein. 

 “Inventory” means all inventory (including finished goods, supplies, raw 
materials, work in progress, spare, replacement and component parts) maintained or held by, stored 
by or on behalf of, or in transit to, Seller, in each case primarily related to or primarily used in the 
Business, as reflected in the books and records of the Company and its Affiliates, whether for sale 
or non-commercial use, or otherwise, together with any interests therein, including such inventory 
(i) being held by customers pursuant to consignment arrangements or (ii) being held by suppliers 
or vendors under tolling or similar arrangements. 

 “Knowledge of the Company”, “Company’s Knowledge”, “Knowledge of 
Seller”, “Seller’s Knowledge” and words of similar import mean the actual knowledge of the 
Knowledge Parties and the knowledge that such Knowledge Parties would have after reasonable 
investigation if a reasonable Person with a Knowledge Party’s actual knowledge of the relevant 
facts and circumstances at that time, would have deemed a further investigation necessary.  

 “Knowledge Parties” means Warren Zemlak, Christine Morris and Caleb 
Barclay. 

 “Law” means any federal, state, provincial, local, municipal, foreign or 
international, multinational or other law, statute, legislation, constitution, principle of common 
law, resolution, ordinance, code, edict, decree, proclamation, treaty, convention, rule, regulation, 
ruling, directive, pronouncement, determination, decision, opinion or requirement issued, enacted, 
adopted, promulgated, implemented or otherwise put into effect by or under the authority of any 
Governmental Body. 

 “Leasehold Improvements” means all buildings, structures, improvements 
and fixtures which are owned by Seller and located on any Leased Real Property, regardless of 
whether title to such buildings, structures, improvements or fixtures are subject to reversion to the 
landlord or other third party upon the expiration or termination of the lease for such Leased Real 
Property. 

 “Liability” means, as to any Person, any debt, adverse claim, liability 
(including any liability that results from, relates to or arises out of tort or any other product liability 
claim), duty, responsibility, obligation, commitment, assessment, cost, expense, loss, expenditure, 
charge, fee, penalty, fine, contribution, or premium of any kind or nature whatsoever, whether 
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known or unknown, asserted or unasserted, absolute or contingent, direct or indirect, accrued or 
unaccrued, liquidated or unliquidated, or due or to become due, and regardless of when sustained, 
incurred or asserted or when the relevant events occurred or circumstances existed. 

 “Material Adverse Effect” means any event, change, occurrence, or effect 
(each, an “Effect”) that, individually or in the aggregate with all other Effects, has had, or would 
reasonably be expected to have, a material adverse effect on the Acquired Assets and Assumed 
Liabilities, taken as whole; provided that none of the following shall constitute, or be taken into 
account in determining whether or not there has been, a Material Adverse Effect: (i) Effects in, 
arising from or relating to general business or economic conditions affecting the industry in which 
the Business operates, (ii) Effects in, arising from or relating to local, state and national or 
international political or social conditions, including rioting and the engagement by the United 
States in hostilities or the escalation thereof, whether or not pursuant to the declaration of a national 
emergency or war, or the occurrence or the escalation of any military, cyber or terrorist attack upon 
or within the United States, or any of its territories, possessions, or diplomatic or consular offices 
or upon any military installation, asset, equipment or personnel of the United States or any state 
or local authority or municipality thereof, (iii) Effects in, arising from or relating to financial, 
banking, commodities or securities markets or market index (including (A) any disruption of any 
of the foregoing markets, (B) any change in currency exchange rates, (C) any decline or rise in the 
price of any security, commodity, Contract or index, (D) any increased cost, or decreased 
availability, of capital or pricing or terms related to any financing for the transactions contemplated 
by this Agreement and (E) any changes to commodity prices or other adverse effects resulting 
from decisions made by, or any lack of action by, the members of the Organization of Petroleum 
Exporting Countries), (iv) Effects in, arising from or relating to changes in, GAAP, (v) Effects in, 
arising from or relating to changes in, Laws or other binding directives or determinations issued 
or made by or agreements with or consents of any Governmental Body (including, for the 
avoidance of doubt, any such items related to Section 6.5), (vi) Effects in, arising from or relating 
to (A) the taking of any action permitted or contemplated by this Agreement or at the request of 
Purchaser or its Affiliates, (B) the failure to take any action if such action is prohibited by this 
Agreement, (C) Purchaser’s failure to consent to any of the actions restricted in Section 6.1 or 
(D) the negotiation, announcement or pendency of this Agreement or the transactions 
contemplated hereby or the identity, nature or ownership of Purchaser, including the impact thereof 
on the relationships, contractual or otherwise, of the Business with employees, customers, lessors, 
suppliers, vendors or other commercial partners, (vii) Effects in, arising from or relating to any 
existing event, occurrence, or circumstance with respect to which Purchaser has knowledge as of 
the date hereof, including any matter set forth in the Schedules, (viii) Effects that arise from any 
seasonal fluctuations in the Business, (ix) any failure, in and of itself, to achieve any budgets, 
projections, forecasts, estimates, plans, predictions, performance metrics or operating statistics or 
the inputs into such items (whether or not shared with Purchaser or its Affiliates or Advisors) (but, 
for the avoidance of doubt, not the underlying causes of any such failure to the extent such 
underlying cause is not otherwise excluded from the definition of Material Adverse Effect), (x) the 
effect of any action taken by Purchaser or its Affiliates with respect to the transactions completed 
by this Agreement or the financing thereof or any breach by Purchaser of the Agreement, (xi) the 
matters set forth on the Schedules and any changes or developments in, or effects or results arising 
from or relating to, matters expressly set forth on the Schedules, (xii) (A) the commencement or 
pendency of the Bankruptcy Case; (B) any objections in the Bankruptcy Court to (1) this 
Agreement or any of the transactions contemplated hereby or thereby, (2) the reorganization of 
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Seller, a plan of reorganization or a Disclosure Statement, (3) the Bidding Procedures Order, (4) 
the Sale Order or (5) the assumption or rejection of any Assigned Contract; (C) any Order of the 
Bankruptcy Court or any actions or omissions of Seller or its Subsidiaries in compliance therewith 
and (xiii) any pandemic (including COVID-19 and any policy, procedure or protocol of Seller or 
the Business in response to COVID-19 or any COVID-19 Measures), earthquake, hurricane, 
tsunami, tornado, flood, mudslide, wild fire or other natural disaster or act of god, or other casualty 
loss or force majeure event; except in the case of the clauses (i), (ii) or (iii), to the extent such 
Effects have a materially disproportionate impact on the Acquired Assets, as compared to other 
participants engaged in the industries and geographies in which the Business operates. 

 “Mixed-Use Contract” means each of the following: (i) that certain Master 
Service Agreement, dated as of October 12, 2017, by and between BJ Services, LLC (and its 
Affiliates) and Aethon Energy Operating LLC (and its Affiliates); and (ii) that certain Master 
Service Agreement, dated as of March 14, 2017, by and among BJ Services, LLC and Comstock 
Resources, Inc., Comstock Oil & Gas, LP and Comstock Oil & Gas-Louisiana, LLC. 

 “New Lease Properties” means that portion of the real property primarily 
used in connection with the Business with respect to each of the following parcels of Owned Real 
Property: (i) 3415 Millennium Boulevard Southeast, Massillon, Ohio 44646; (ii) 11245 Old 
Corpus Christi Highway, San Antonio, Texas 78223; (iii) 6970 West 70th Street, Shreveport, 
Louisiana 71129; (iv) 272 34th Street West, Dickinson, North Dakota 58601; and (v) 6165 West 
Murphy Street, Odessa, Texas 79763.  

 “Order” means any order, injunction, order, decree, ruling, writ, assessment 
or arbitration award of a Governmental Body, including any order entered by the Bankruptcy Court 
in the Bankruptcy Case (including the Sale Order). 

 “Ordinary Course” means the ordinary and usual course of operations of the 
Business taken as a whole consistent with past practice and taking into account the commencement 
and pendency of the Bankruptcy Case (including, for the avoidance of doubt, recent past practice 
in light of the current pandemic, epidemic or disease outbreak); provided, that any action taken, or 
omitted to be taken, that relates to, or arises out of, any pandemic, epidemic or disease outbreak 
shall be deemed to be in the Ordinary Course. 

 “Permitted Encumbrances” means (i) Encumbrances for utilities and 
current Taxes not yet due and payable, being contested in good faith, or the nonpayment of which 
is permitted or required by the Bankruptcy Code; (ii) easements, rights of way, restrictive 
covenants, encroachments and similar non-monetary encumbrances or non-monetary impediments 
against any of the Acquired Assets which do not, individually or in the aggregate, adversely affect 
the operation of the Acquired Assets and, in the case of the Leased Real Property, which do not, 
individually or in the aggregate, adversely affect the use or occupancy of such Leased Real 
Property as it relates to the operation of the Acquired Assets, (iii) applicable zoning Laws, building 
codes, land use restrictions and other similar restrictions imposed by Law which are not violated 
in any material respect by the current use or occupancy of such Leased Real Property, as 
applicable, (iv) builders’ materialmans’, mechanics’, artisans’, shippers’, warehousemans’ or 
other similar common law or statutory liens incurred in the Ordinary Course for amounts not yet 
due and payable, (v) licenses granted on a non-exclusive basis, (vi) matters which would be 
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disclosed by an inspection or accurate survey, (vii) such other Encumbrances or title exceptions as 
Purchaser may approve in writing in its sole discretion or which do not, individually or in the 
aggregate, materially and adversely affect the operation of the Acquired Assets, (viii) any 
Encumbrances set forth on Schedule 11.1(ss), (ix) any Encumbrances that will be removed or 
released by operation of the Sale Order, (x) purchase money liens and (xi) customary liens of 
lessors, lessees, sublessors, sublessees, licensors or licensees arising under lease arrangements or 
license arrangements. 

 “Person” means an individual, corporation, partnership, limited liability 
company, joint venture, association, trust, unincorporated organization, labor union, estate, 
Governmental Body or other entity or group.  

 “Pre-Closing Tax Period” means any Tax period ending at or before the 
Closing. 

 “Property Taxes” means all Taxes that are real property Taxes, ad valorem 
Taxes, personal property Taxes and similar Taxes. 

 “Purchaser Group” means Purchaser, any Affiliate of Purchaser and each of 
their respective former, current or future Affiliates, officers, directors, employees, partners, 
members, managers, agents, Advisors, successors or permitted assigns. 

 “Seller Parties” means Seller and the Company’s Subsidiaries and each of 
its and their respective former, current, or future Affiliates, officers, directors, employees, partners, 
members, equityholders, controlling or controlled Persons, managers, agents, Advisors, successors 
or permitted assigns. 

 “Software” means computer software applications, libraries, objects and 
related documentation. 

 “Straddle Period” means any Tax period beginning before, and ending on 
or after, the Closing. 

  “Subsidiary” or “Subsidiaries” means, with respect to any Person, any 
corporation of which a majority of the total voting power of shares of stock entitled (without regard 
to the occurrence of any contingency) to vote in the election of directors, managers or trustees 
thereof is at the time owned or controlled, directly or indirectly, by such Person or one or more of 
the other Subsidiaries of such Person or a combination thereof or any partnership, association or 
other business entity of which a majority of the partnership or other similar ownership interest is 
at the time owned or controlled, directly or indirectly, by such Person or one or more Subsidiaries 
of such Person or a combination thereof. 

 “Target Inventory” means $6,000,000. 

 “Tax” or “Taxes” means any federal, state, local, foreign or other income, 
gross receipts, capital stock, franchise, profits, withholding, social security, unemployment, 
disability, real property, ad valorem/personal property, stamp, excise, occupation, sales, use, 
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transfer, value added, import, export, alternative minimum or estimated tax, including any interest, 
penalty or addition thereto. 

 “Tax Return” means any return, claim for refund, report, statement or 
information return relating to Taxes required to be filed with a Governmental Body, including any 
schedule or attachment thereto, and including any amendments thereof. 

 “Transaction Documents” means this Agreement and all other agreements 
and documents contemplated to be executed by a Party in connection with the transactions 
contemplated hereby. 

11.2 Index of Defined Terms. 

Acquired Assets .......................................... 5 
Acquired Leased Real Property .................. 5 
Acquired Owned Real Property .................. 5 
Adjustment Escrow Account .................... 11 
Adjustment Escrow Agreement ................ 11 
Adjustment Escrow Amount ..................... 11 
Agreement ................................................... 4 
Allocation .................................................. 49 
Assigned Contracts ..................................... 5 
Assignment and Assumption Agreement .. 13 
Assumed Liabilities .................................... 8 
Backup Bidder .......................................... 28 
Baker Hughes ............................................ 45 
Baker Hughes License .............................. 45 
Bankruptcy Case ......................................... 4 
Bankruptcy Code ........................................ 4 
Bankruptcy Court ........................................ 4 
Business ...................................................... 4 
Cash Payment............................................ 11 
Chosen Courts ........................................... 55 
Closing ...................................................... 12 
Closing Date.............................................. 12 
Closing Date Payment............................... 11 
Closing Inventory...................................... 14 
Closing Inventory Statement..................... 14 
Closing Property Taxes ............................. 14 
Closing Property Taxes Statement ............ 15 
Company ..................................................... 4 
Core Equipment .......................................... 5 
Cure Costs ................................................... 8 
Customer & Vendor List ........................... 34 
Dataroom................................................... 27 
Deposit ...................................................... 12 

Deposit Escrow Account........................... 12 
Deposit Escrow Agreement ...................... 12 
Employees ................................................. 34 
Enforceability Exceptions ......................... 17 
Engagement Date ...................................... 16 
Equity Commitment Letter ......................... 4 
Escrow Agent ............................................ 11 
Estimated Inventory .................................. 14 
Estimated Property Taxes ......................... 14 
Excluded Assets .......................................... 6 
Excluded Contracts ..................................... 6 
Excluded Liabilities .................................... 9 
Existing Marks .......................................... 43 
Express Representations ........................... 27 
Final Inventory .......................................... 16 
Final Property Taxes ................................. 16 
Financial Statements ................................. 18 
Foreign Competition Laws ....................... 17 
Information Presentation ........................... 27 
IP Assignment Agreement ........................ 13 
Leased Real Property ................................ 18 
Leases ........................................................ 18 
Multiemployer Plans ................................. 23 
New Leases ............................................... 44 
Outside Date.............................................. 47 
Owned Real Property ................................ 19 
Parties .......................................................... 4 
Party ............................................................ 4 
Pension Plans ............................................ 23 
Permits ...................................................... 21 
Projections................................................. 41 
Property Taxes Shortfall Amount ............. 15 
Purchase Price ........................................... 10 
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Purchaser ..................................................... 4 
Purchaser 401(k) Plan ............................... 35 
Purchaser Plans ......................................... 35 
Retained Mixed-Use Contract ................... 42 
Retained Names and Marks ...................... 43 
Sale .............................................................. 4 
Sale Order ................................................... 4 
Schedules .................................................. 53 
Seller ........................................................... 4 
Seller Plans................................................ 23 

Shortfall Amount ...................................... 15 
Successful Bidder ...................................... 28 
Transfer Offer ........................................... 34 
Transfer Taxes .......................................... 49 
Transferred Employees ............................. 34 
Transferred Mixed-Use Contract .............. 42 
Transition Services Agreement ................. 13 
Updated Schedules .................................... 39 
Warn Act ................................................... 36 
Welfare Plans ............................................ 23 

 
11.3 Rules of Interpretation. Unless otherwise expressly provided in this Agreement, the 

following will apply to this Agreement, the Schedules and any other certificate, instrument, 
agreement or other document contemplated hereby or delivered hereunder. 

 Accounting terms which are not otherwise defined in this Agreement have 
the meanings given to them under GAAP consistently applied. To the extent that the definition of 
an accounting term defined in this Agreement is inconsistent with the meaning of such term under 
GAAP, the definition set forth in this Agreement will control. 

 The terms “hereof,” “herein” and “hereunder” and terms of similar import 
are references to this Agreement as a whole and not to any particular provision of this Agreement. 
Section, clause, schedule and exhibit references contained in this Agreement are references to 
sections, clauses, schedules and exhibits in or to this Agreement, unless otherwise specified. All 
Exhibits and Schedules annexed hereto or referred to herein are hereby incorporated in and made 
a part of this Agreement as if set forth in full herein. Any capitalized terms used in any Schedule 
or Exhibit but not otherwise defined therein shall be defined as set forth in this Agreement. 

 Whenever the words “include,” “includes” or “including” are used in this 
Agreement, they will be deemed to be followed by the words “without limitation.” Where the 
context permits, the use of the term “or” will be equivalent to the use of the term “and/or.” 

 The words “to the extent” shall mean “the degree by which” and not “if.” 

 When calculating the period of time before which, within which or 
following which any act is to be done or step taken pursuant to this Agreement, the date that is the 
reference date in calculating such period will be excluded. If the last day of such period is a day 
other than a Business Day, the period in question will end on the next succeeding Business Day. 

 Words denoting any gender will include all genders, including the neutral 
gender. Where a word is defined herein, references to the singular will include references to the 
plural and vice versa. 

 The word “will” will be construed to have the same meaning and effect as 
the word “shall”. The words “shall,” “will,” or “agree(s)” are mandatory, and “may” is permissive. 

 All references to “$” and dollars will be deemed to refer to United States 
currency unless otherwise specifically provided. 
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 All references to a day or days will be deemed to refer to a calendar day or 
calendar days, as applicable, unless otherwise specifically provided. 

 Any document or item will be deemed “delivered,” “provided” or “made 
available” by the Company, within the meaning of this Agreement if such document or item (i) is 
included in the Dataroom, (ii) actually delivered or provided to Purchaser or any of Purchaser’s 
Advisors or (iii) made available upon request, including at the Company’s or any of its 
Subsidiaries’ offices. 

 Any reference to any agreement or Contract will be a reference to such 
agreement or Contract, as amended, modified, supplemented or waived.  

 Any reference to any particular Code section or any Law will be interpreted 
to include any amendment to, revision of or successor to that section or Law regardless of how it 
is numbered or classified; provided that, for the purposes of the representations and warranties set 
forth herein, with respect to any violation of or non-compliance, or alleged violation of or non-
compliance, with any Code section or Law, the reference to such Code section or Law means such 
Code section or Law as in effect at the time of such violation or non-compliance or alleged 
violation or non-compliance. 

 All references to a day or days shall be deemed to refer to a calendar day or 
calendar days, as applicable, unless otherwise specifically provided. 

 A reference to any Party to this Agreement or any other agreement or 
document shall include such Party’s successors and permitted assigns. 

[Signature page(s) follow.] 
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Exhibit A to Asset Purchase Agreement 

EXHIBIT A 

Form of Bill of Sale and Assignment and Assumption Agreement 

[See attached.] 
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Final Form 

KE 70182484 

BILL OF SALE, ASSIGNMENT AND ASSUMPTION AGREEMENT 

This BILL OF SALE, ASSIGNMENT AND ASSUMPTION AGREEMENT 
(this “Agreement”) is executed and effective as of [●], 2020 (the “Closing Date”), by and [among 
// between] (i) American Cementing, LLC, a Delaware limited liability company (“Assignee”) and 
(ii) BJ Services, LLC, a Delaware limited liability company (the “Company”)[, and the 
subsidiaries of the Company that are indicated on the signature pages attached hereto (together 
with the Company, each an “Assignor” and collectively “Assignors”)].  Assignor[s] and Assignee 
may be referred to herein, individually, as a “Party” and, collectively, as the “Parties.” 

WHEREAS, this Agreement is being delivered in connection with the Closing of the 
transactions contemplated by that certain Asset Purchase Agreement, dated as of August 6, 2020, 
by and between the Company and Assignee (the “Purchase Agreement”); 

WHEREAS, pursuant to the Purchase Agreement, [each] Assignor has agreed to sell, 
transfer, assign and convey to Assignee, and Assignee has agreed to purchase, acquire and accept 
from such Assignor[s], all of each such Assignor’s direct or indirect right, title and interest in, to 
and under certain assets, liabilities and contractual relationships; and 

WHEREAS, the Closing of the purchase and sale under the Purchase Agreement has 
occurred contemporaneously herewith and this Agreement is delivered pursuant to the Purchase 
Agreement and as a part of such Closing. 

NOW, THEREFORE, in consideration of the foregoing and the covenants and agreements 
contained herein and in the Purchase Agreement, and for other good and valuable consideration, 
the receipt and sufficiency of which is hereby acknowledged, and intending to be legally bound 
hereby, Assignee and Assignor[s] do hereby agree as follows: 

I. 
 

BILL OF SALE; ASSIGNMENT AND ASSUMPTION 

1.1. Definitions.  Capitalized terms used but not defined in this Agreement have the 
meanings given to such terms in the Purchase Agreement. 

1.2. Assignment. On the terms and subject to the conditions set forth in Section 1.1 of 
the Purchase Agreement, [each] Assignor hereby grants, bargains, sells, transfers, assigns and 
conveys to Assignee all of [such] Assignor’s right, title and interest in, to and under the Acquired 
Assets held by [such] Assignor free and clear of all Encumbrances other than Permitted 
Encumbrances, TO HAVE AND TO HOLD unto Assignee and its successors and assigns, forever.  

1.3. Excluded Assets. [Each] Assignor hereby excepts, reserves, and excludes all of 
[such] Assignor’s right, title and interest in, to and under the Excluded Assets, as provided in the 
Purchase Agreement. Without limiting the foregoing, [each] Assignor does not hereby sell, 
transfer, assign and convey to Assignee any right, title or interest in any assets, properties and 
rights of [such] Assignor that are not Acquired Assets.   
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1.4. Assumed Liabilities. On the terms and subject to the conditions set forth in Section 
1.3 of the Purchase Agreement, Assignee hereby assumes and becomes responsible for the 
Assumed Liabilities. Assignee agrees to pay, perform, honor and discharge, or cause to be paid, 
performed, honored and discharged, all Assumed Liabilities in a timely manner in accordance with 
the terms thereof.  

1.5. Excluded Liabilities.  Assignee shall not assume, be deemed to have assumed or be 
liable or obligated to pay, perform or otherwise discharge or in any other manner be liable or 
responsible for the Excluded Liabilities, as provided in the Purchase Agreement.   

II. 
 

MISCELLANEOUS 

2.1. Purchase Agreement.  This Agreement is expressly made subject to the terms of the 
Purchase Agreement. The delivery of this Agreement shall not amend, affect, enlarge, diminish, 
supersede, modify, replace, rescind, waive or otherwise impair any of the representations, 
warranties, covenants, indemnities, terms or provisions of the Purchase Agreement or any of the 
rights, remedies or obligations of any Assignor or Assignee provided for therein or arising 
therefrom in any way, all of which shall remain in full force and effect in accordance with their 
terms.  The representations, warranties, covenants, indemnities, terms and provisions contained in 
the Purchase Agreement shall not be merged with or into this Agreement but shall survive the 
execution and delivery of this Agreement to the extent, and in the manner, set forth in the Purchase 
Agreement.  In the event of any conflict or inconsistency between the terms of the Purchase 
Agreement and the terms of this Agreement (including the schedules thereto), the terms of the 
Purchase Agreement shall control.  

2.2. Successors and Assigns.  The provisions of this Agreement shall bind and inure to 
the benefit of Assignor[s] and Assignee and their respective successors and permitted assigns.   

2.3. Amendment and Waiver. Any provision of this Agreement may be (a) amended 
only in a writing signed by Assignor[s] and Assignee or (b) waived only in a writing executed by 
the Person against which enforcement of such waiver is sought. No waiver of any provision 
hereunder or any breach or default hereof will extend to or affect in any way any other provision 
or prior or subsequent breach or default. 

2.4. Severability. Whenever possible, each provision of this Agreement will be 
interpreted in such manner as to be effective and valid under applicable Law, but if any provision 
of this Agreement is held to be invalid, illegal or unenforceable in any jurisdiction, such provision 
shall be ineffective as to such jurisdiction to the extent of such invalidity, illegality or 
unenforceability without invalidating or affecting the remaining provisions hereof or affecting the 
validity, legality or enforceability of such provision in any other jurisdiction.  Upon such a 
determination, the Parties hereto shall negotiate in good faith to modify this Agreement so as to 
effect the original intent of the Parties hereto as closely as possible in a reasonably acceptable 
manner in order that the transactions contemplated hereby may be consummated as originally 
contemplated to the fullest extent possible. 
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2.5. Governing Law; Consent to Jurisdiction and Venue; Jury Trial Waiver 

(a) Except to the extent the mandatory provisions of the Bankruptcy Code 
apply, this Agreement, and any Action that may be based upon, arise out of or relate to this 
Agreement or the negotiation, execution or performance of this Agreement or the transactions 
contemplated hereby will be governed by and construed in accordance with the internal Laws of 
the State of Delaware applicable to agreements executed and performed entirely within such State 
without regards to conflicts of law principles of the State of Delaware or any other jurisdiction that 
would cause the Laws of any jurisdiction other than the State of Delaware to apply.  

(b) Each of the Parties irrevocably agrees that any Action that may be based 
upon, arising out of, or related to this Agreement or the negotiation, execution or performance of 
this Agreement and the transactions contemplated hereby brought by any other Party or its 
successors or assigns will be brought and determined only in (i) the Bankruptcy Court and any 
federal court to which an appeal from the Bankruptcy Court may be validly taken or (ii) in the 
event the Bankruptcy Case is closed, or if the Bankruptcy Court is unwilling or unable to hear such 
Action, in the Delaware Chancery Court or any state court sitting in the State of Delaware to which 
an appeal from the Delaware Chancery Court may be validly taken (or, if the Delaware Chancery 
Court declines to accept jurisdiction over a particular matter, any state of federal court within the 
State of Delaware) (clauses (i) and (ii), the “Chosen Courts”), and each of the Parties hereby 
irrevocably submits to the exclusive jurisdiction of the Chosen Courts for itself and with respect 
to its property, generally and unconditionally, with regard to any such Action arising out of or 
relating to this Agreement and the transactions contemplated hereby.  Each of the Parties agrees 
not to commence any Action relating thereto except in the Chosen Courts, other than Actions in 
any court of competent jurisdiction to enforce any Order, decree or award rendered by any Chosen 
Court, and no Party will file a motion to dismiss any Action filed in a Chosen Court on any 
jurisdictional or venue-related grounds, including the doctrine of forum non-conveniens.  The 
Parties irrevocably agree that venue would be proper in any of the Chosen Courts, and hereby 
irrevocably waive any objection that any such court is an improper or inconvenient forum for the 
resolution of such Action.  Each of the Parties further irrevocably and unconditionally consents to 
service of process in the manner provided for notices in Section 10.3 of the Purchase Agreement.  
Nothing in this Agreement will affect the right of any Party to this Agreement to serve process in 
any other manner permitted by Law. 

(c) EACH PARTY ACKNOWLEDGES AND AGREES THAT ANY 
CONTROVERSY THAT MAY ARISE UNDER THIS AGREEMENT AND THE 
TRANSACTIONS CONTEMPLATED HEREBY IS LIKELY TO INVOLVE COMPLICATED 
AND DIFFICULT ISSUES AND THEREFORE HEREBY WAIVES, TO THE FULLEST 
EXTENT PERMITTED BY APPLICABLE LAW, ANY RIGHT IT MAY HAVE TO A TRIAL 
BY JURY IN ANY ACTION BASED ON, ARISING OUT OF OR RELATED TO THIS 
AGREEMENT OR THE TRANSACTIONS CONTEMPLATED HEREBY.  EACH OF THE 
PARTIES AGREES AND CONSENTS THAT ANY SUCH ACTION WILL BE DECIDED BY 
COURT TRIAL WITHOUT A JURY AND THAT THE PARTIES MAY FILE AN ORIGINAL 
COUNTERPART OF A COPY OF THIS AGREEMENT WITH ANY COURT AS WRITTEN 
EVIDENCE OF THE CONSENT OF THE PARTIES TO THE IRREVOCABLE WAIVER OF 
THEIR RIGHT TO TRIAL BY JURY. EACH PARTY (I) CERTIFIES THAT NO ADVISOR OF 
ANY OTHER PARTY HAS REPRESENTED, EXPRESSLY OR OTHERWISE, THAT SUCH 
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OTHER PARTY WOULD NOT, IN THE EVENT OF LITIGATION, SEEK TO ENFORCE THE 
FOREGOING WAIVER AND (II) ACKNOWLEDGES THAT IT AND THE OTHER PARTIES 
HAVE BEEN INDUCED TO ENTER INTO THIS AGREEMENT BY, AMONG OTHER 
THINGS, THE MUTUAL WAIVERS AND CERTIFICATIONS IN THIS SECTION 2.5(c). 

2.6. Captions.  The captions and article and section numbers in this Agreement are for 
convenience only and do not constitute a part of this Agreement and shall not affect in any way 
the meaning or interpretation of this Agreement.  References in this Agreement to articles and 
sections are to articles and sections of this Agreement unless otherwise specified. 

2.7. Counterparts and PDF. This Agreement may be executed in one or more 
counterparts, each of which shall be deemed an original but all of which together will constitute 
one and the same instrument. This Agreement or any counterpart may be executed and delivered 
by facsimile copies or delivered by electronic communications by portable document format (.pdf), 
each of which shall be deemed an original. At the request of any Party, each other Party hereto 
will re-execute original forms of this Agreement and deliver them to all other Parties. No Party 
will raise the use of a facsimile machine, .PDF or other electronic transmission to deliver a 
signature or the fact that any signature or contract was transmitted or communicated through the 
use of facsimile machine, .PDF or other electronic transmission as a defense to the formation of a 
contract and each such Party forever waives any such defense. 

[Signature Pages Follow] 
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[Signature page to Bill of Sale, Assignment and Assumption Agreement] 
 

IN WITNESS WHEREOF, the Parties have caused this Agreement to be executed by their 
respective duly authorized officers as of the date first above written, to be effective as of the 
Closing Date.  

ASSIGNOR[S]: 

BJ SERVICES, LLC 

 

By:        
Name:  
Title:  
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[Signature page to Bill of Sale, Assignment and Assumption Agreement] 
 

ASSIGNEE: 

AMERICAN CEMENTING, LLC 

 

By:        
Name:  
Title: 
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Exhibit B to Asset Purchase Agreement 

EXHIBIT B 

Form of IP Assignment Agreement 

[See attached.] 
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KE 70280099 

IP ASSIGNMENT AGREEMENT 

This IP ASSIGNMENT AGREEMENT (this “Agreement”) is executed as of [●], 2020, by 
and among BJ Services, LLC, a Delaware limited liability company (“Assignor”), and American 
Cementing, LLC, a Delaware limited liability company (“Assignee”).  Assignor and Assignee may 
be referred to herein, individually, as a “Party” and, collectively, as the “Parties.”  

WHEREAS, this Agreement is being delivered in connection with the Closing of the 
transactions contemplated by that certain Asset Purchase Agreement, dated as of August 6, 2020, 
by and among Assignor and Assignee (the “Purchase Agreement”); 

WHEREAS, pursuant to the Purchase Agreement, Assignor has agreed to sell, transfer, 
assign and convey to Assignee, and Assignee has agreed to purchase, acquire and accept from 
Assignor, all of Assignor’s right, title and interest in, to and under certain Intellectual Property 
included in the Acquired Assets; 

WHEREAS, Assignee is a successor to that part of Assignor’s business to which the Marks 
(as defined below) pertain, and that business is ongoing and existing; 

WHEREAS, this Agreement, as duly executed by Assignor and Assignee, is being 
delivered as of the date hereof by each Party to the other Party effective as of the Closing. 

NOW, THEREFORE, in consideration of the foregoing, the consideration set forth in the 
Purchase Agreement, and the covenants and agreements herein contained and intending to be 
legally bound hereby, Assignor and Assignee do hereby agree as follows: 

I. 
 

ASSIGNMENT OF INTELLECTUAL PROPERTY 

1.1. Definitions.  Capitalized terms used but not defined in this Agreement have the 
meanings given to such terms in the Purchase Agreement. 

1.2. Assignment.  Assignor hereby sells, transfers, sets over and assigns to Assignee all 
of Assignor’s right, title and interest in, to and under the: (a) patents and patent applications listed 
in Schedule A, including but not limited to any provisionals, nonprovisionals, continuations, 
continuations-in-part, divisionals, reissues, reexaminations, substitutes, renewals, or 
improvements thereof, and in and to any and all patents of the United States which may be issued 
for said inventions, including the right to sue and collect damages for infringement of those patents, 
and (b) trademark registrations and trademark applications listed in Schedule B (the “Marks”), 
together with any common law rights and all of the goodwill of the business symbolized therewith, 
including the right (but not the obligation) to assert the Marks and to collect for all past, present 
and future infringements, and claims for damages and the proceeds thereof, including, without 
limitation, license royalties and proceeds of infringement suits and all rights corresponding thereto 
by reason of any past and future acts of infringement that have occurred or may occur, as fully and 
effectually as they would have been held by Assignor had this Agreement not been made.   
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1.3. Recordation.  Assignor hereby authorizes Assignee to file this Agreement at the 
United States Patent & Trademark Office, the United States Copyright Office, and their respective 
counterparts in any applicable jurisdiction in the world. 

 
1.4. Excluded Assets.  Assignor reserves and excludes all of Assignor’s rights, titles and 

interests in, to and under the Excluded Assets, as provided in the Purchase Agreement.  Without 
limiting the foregoing, Assignor does not hereby sell, transfer, assign and convey to Assignee any 
right, title or interest in any assets, properties and rights of Assignor that are not Acquired Assets.   

II. 
 

MISCELLANEOUS 

2.1. Purchase Agreement.  This Agreement is expressly made subject to the terms of the 
Purchase Agreement.  In the event of any conflict or inconsistency between the terms of the 
Purchase Agreement and the terms of this Agreement (including the schedules hereto), the terms 
of the Purchase Agreement shall control.  

2.2. Successors and Assigns.  The provisions of this Agreement shall bind and inure to 
the benefit of Assignor and Assignee and their respective successors and permitted assigns.   

2.3. Amendment and Waiver.  Any provision of this Agreement may be (a) amended 
only in a writing signed by Assignor and Assignee or (b) waived only in a writing executed by the 
Person against which enforcement of such waiver is sought.  No waiver of any provision hereunder 
or any breach or default hereof will extend to or affect in any way any other provision or prior or 
subsequent breach or default. 

2.4. Severability.  Whenever possible, each provision of this Agreement will be 
interpreted in such manner as to be effective and valid under applicable Law, but if any provision 
of this Agreement is held to be invalid, illegal or unenforceable in any jurisdiction, such provision 
shall be ineffective as to such jurisdiction to the extent of such invalidity, illegality or 
unenforceability without invalidating or affecting the remaining provisions hereof or affecting the 
validity, legality or enforceability of such provision in any other jurisdiction.  Upon such a 
determination, the Parties hereto shall negotiate in good faith to modify this Agreement so as to 
effect the original intent of the Parties hereto as closely as possible in a reasonably acceptable 
manner in order that the transactions contemplated hereby may be consummated as originally 
contemplated to the fullest extent possible. 

2.5. Governing Law; Consent to Jurisdiction and Venue; Jury Trial Waiver 

(a) Except to the extent the mandatory provisions of the Bankruptcy Code 
apply, this Agreement, and any Action that may be based upon, arise out of or relate to this 
Agreement or the negotiation, execution or performance of this Agreement or the transactions 
contemplated hereby will be governed by and construed in accordance with the internal Laws of 
the State of Delaware applicable to agreements executed and performed entirely within such State 
without regards to conflicts of law principles of the State of Delaware or any other jurisdiction that 
would cause the Laws of any jurisdiction other than the State of Delaware to apply.  
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(b) Each of the Parties irrevocably agrees that any Action that may be based 
upon, arising out of, or related to this Agreement or the negotiation, execution or performance of 
this Agreement and the transactions contemplated hereby brought by any other Party or its 
successors or assigns will be brought and determined only in (i) the Bankruptcy Court and any 
federal court to which an appeal from the Bankruptcy Court may be validly taken or (ii) if the 
Bankruptcy Court is unwilling or unable to hear such Action, in the Delaware Chancery Court and 
any state court sitting in the State of Delaware to which an appeal from the Delaware Chancery 
Court may be validly taken (or, if the Delaware Chancery Court declines to accept jurisdiction 
over a particular matter, any state or federal court within the state of Delaware) (clauses (i) and (ii), 
the “Chosen Courts”), and each of the Parties hereby irrevocably submits to the exclusive 
jurisdiction of the Chosen Courts for itself and with respect to its property, generally and 
unconditionally, with regard to any such Action arising out of or relating to this Agreement and 
the transactions contemplated hereby.  Each of the Parties agrees not to commence any Action 
relating thereto except in the Chosen Courts, other than Actions in any court of competent 
jurisdiction to enforce any Order, decree or award rendered by any Chosen Court, and no Party 
will file a motion to dismiss any Action filed in a Chosen Court on any jurisdictional or venue-
related grounds, including the doctrine of forum non-conveniens.  The Parties irrevocably agree 
that venue would be proper in any of the Chosen Courts, and hereby irrevocably waive any 
objection that any such court is an improper or inconvenient forum for the resolution of such 
Action.  Each of the Parties further irrevocably and unconditionally consents to service of process 
in the manner provided for notices in Section 10.3 of the Purchase Agreement.  Nothing in this 
Agreement will affect the right of any Party to serve process in any other manner permitted by 
Law. 

(c) EACH PARTY ACKNOWLEDGES AND AGREES THAT ANY 
CONTROVERSY THAT MAY ARISE UNDER THIS AGREEMENT, THE DOCUMENTS 
AND AGREEMENTS CONTEMPLATED HEREBY AND THE TRANSACTIONS 
CONTEMPLATED HEREBY AND THEREBY IS LIKELY TO INVOLVE COMPLICATED 
AND DIFFICULT ISSUES AND THEREFORE HEREBY WAIVES, TO THE FULLEST 
EXTENT PERMITTED BY APPLICABLE LAW, ANY RIGHT IT MAY HAVE TO A TRIAL 
BY JURY IN ANY ACTION BASED ON, ARISING OUT OF OR RELATED TO THIS 
AGREEMENT, ANY DOCUMENT OR AGREEMENT CONTEMPLATED HEREBY OR THE 
TRANSACTIONS CONTEMPLATED HEREBY AND THEREBY.  EACH OF THE PARTIES 
AGREES AND CONSENTS THAT ANY SUCH ACTION WILL BE DECIDED BY COURT 
TRIAL WITHOUT A JURY AND THAT THE PARTIES TO THIS AGREEMENT MAY FILE 
AN ORIGINAL COUNTERPART OF A COPY OF THIS AGREEMENT WITH ANY COURT 
AS WRITTEN EVIDENCE OF THE CONSENT OF THE PARTIES TO THE IRREVOCABLE 
WAIVER OF THEIR RIGHT TO TRIAL BY JURY.  EACH PARTY (I) CERTIFIES THAT NO 
ADVISOR OF ANY OTHER PARTY HAS REPRESENTED, EXPRESSLY OR OTHERWISE, 
THAT SUCH OTHER PARTY WOULD NOT, IN THE EVENT OF LITIGATION, SEEK TO 
ENFORCE THE FOREGOING WAIVER AND (II) ACKNOWLEDGES THAT IT AND THE 
OTHER PARTY HERETO HAVE BEEN INDUCED TO ENTER INTO THIS AGREEMENT 
BY, AMONG OTHER THINGS, THE MUTUAL WAIVERS AND CERTIFICATIONS IN THIS 
SECTION 2.5(c). 

2.6. Captions.  The captions and article and section numbers in this Agreement are for 
convenience only and do not constitute a part of this Agreement and shall not affect in any way 
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the meaning or interpretation of this Agreement.  References in this Agreement to articles and 
sections are to articles and sections of this Agreement unless otherwise specified. 

2.7. Counterparts and PDF.  This Agreement may be executed in one or more 
counterparts, each of which shall be deemed an original but all of which together will constitute 
one and the same instrument.  Any counterpart, to the extent signed and delivered by means of a 
facsimile machine, .PDF or other electronic transmission, will be treated in all manner and respects 
as an original contract and will be considered to have the same binding legal effects as if it were 
the original signed version thereof delivered in person.  Minor variations in the form of the 
signature page to this Agreement or any agreement or instrument contemplated hereby, including 
footers from earlier versions of this Agreement or any such other document, will be disregarded 
in determining the effectiveness of such signature.  At the request of any Party, each other Party 
hereto will re-execute original forms of this Agreement and deliver them to all other Parties.  No 
Party will raise the use of a facsimile machine, .PDF or other electronic transmission to deliver a 
signature or the fact that any signature or contract was transmitted or communicated through the 
use of facsimile machine, .PDF or other electronic transmission as a defense to the formation of a 
contract and each such Party forever waives any such defense. 

 2.8  Further Assurances.  Assignor shall and Assignor shall cause its employees, officers 
and inventors, at Assignee’s expense, to take all actions and execute all documents reasonably 
necessary or desirable for Assignee to record and perfect the interest of Assignee in and to the 
Marks and the patents and patent applications contemplated herein, and shall not enter into any 
agreement in conflict with this Agreement.  
 

[Signature Pages Follow] 
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[Signature page to IP Assignment Agreement] 
 

IN WITNESS WHEREOF, the Parties have caused this Agreement to be executed by their 
respective duly authorized officers as of the date first above written, to be effective as of the 
Closing Date.  

ASSIGNOR: 

BJ SERVICES, LLC  

By:   
Name:  
Title:  
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[Signature page to IP Assignment Agreement] 

ASSIGNEE: 

AMERICAN CEMENTING, LLC 

 

By:   
Name: 
Title: 
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Schedule A - Patents 
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Schedule B - Trademarks 
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Exhibit C to Asset Purchase Agreement 

EXHIBIT C 

Form of Adjustment Escrow Agreement 

[See attached.] 
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Final Form 

ESCROW AGREEMENT 

THIS ESCROW AGREEMENT (this “Agreement”) is made and entered into as of [●], 
2020, by and among American Cementing, LLC, a Delaware limited liability company (“Buyer”), BJ 
Services, LLC, a Delaware limited liability company (“Seller”) and Citibank, N.A., as escrow agent (the 
“Escrow Agent”).  Capitalized terms used but not defined herein shall have the meanings assigned to 
them in that certain Asset Purchase Agreement (the “Purchase Agreement”), dated as of August 6, 2020, 
by and between Seller and Buyer.  Each of Buyer and Seller is also referred to herein as a “Party” and, 
collectively, as the “Parties.” 

RECITALS 

WHEREAS, the Purchase Agreement contemplates the execution and delivery of this 
Agreement and the deposit by Buyer with the Escrow Agent of an amount equal to USD $[●] (the 
“Adjustment Escrow Funds”);  

WHEREAS, Buyer and Seller desire for the Adjustment Escrow Funds to be subject to 
the terms and conditions set forth herein and in the Purchase Agreement; and 

WHEREAS, Buyer agrees to place or cause to be placed the Adjustment Escrow Funds in 
escrow and the Escrow Agent agrees to hold and distribute such funds in accordance with the terms of 
this Agreement and the Purchase Agreement. 

NOW THEREFORE, in consideration of the foregoing and of the mutual covenants 
hereinafter set forth, the Parties and the Escrow Agent agree as follows: 

1. Appointment.  The Parties hereby appoint the Escrow Agent as their escrow agent for the
purposes set forth herein, and the Escrow Agent hereby accepts such appointment and agrees to act as 
escrow agent in accordance with the terms and conditions set forth herein. 

2. Adjustment Escrow.  Simultaneous with the execution and delivery of this Agreement,
Buyer shall deposit with the Escrow Agent the Adjustment Escrow Funds in immediately available funds. 
The Escrow Agent hereby acknowledges receipt of the Adjustment Escrow Funds and agrees to hold the 
Adjustment Escrow Funds in a separate and distinct account (the “Escrow Account”) subject to and in 
accordance with the terms and conditions of this Agreement.  

3. Investment of Adjustment Escrow Funds.

(a) The Escrow Agent shall not invest the Adjustment Escrow Funds and shall hold
the Adjustment Escrow Funds in a “noninterest-bearing deposit account” of Citibank N.A., insured by the 
Federal Deposit Insurance Corporation (the “FDIC”) up to the applicable limits.  The Adjustment Escrow 
Funds shall at all times remain available for distribution in accordance with the terms of Section 4 below. 

(b) The Escrow Agent shall send an account statement to each of the Parties on a 
monthly basis reflecting activity in the Escrow Account for the preceding month. 

4. Disposition and Termination of the Adjustment Escrow.  The Parties shall act in 
accordance with, and the Escrow Agent shall hold and release the Adjustment Escrow Funds as provided 
in, this Section 4 as follows: 

KE 57631728
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(a) Joint Release Instruction. 

(i) Subject to Section 4(a)(ii), the Escrow Agent shall hold the Adjustment 
Escrow Funds until Buyer and Seller submit a Joint Release Instruction (as defined below), setting forth 
the amounts and parties to whom the Adjustment Escrow Funds are to be disbursed pursuant to the 
Purchase Agreement.  Upon receipt of such Joint Release Instruction with respect to the Adjustment 
Escrow Funds, the Escrow Agent shall promptly, but in any event within two (2) Business Days after 
receipt of such Joint Release Instruction, disburse the Adjustment Escrow Funds in accordance with such 
Joint Release Instruction. 

(ii) Any instructions setting forth, claiming, containing, objecting to, or in 
any way related to the transfer or distribution of any funds on deposit in any Escrow Account under the 
terms of this Agreement must be in writing, executed by the appropriate Party or Parties as evidenced by 
the signatures of the Person or Persons (an “Authorized Representative”) set forth on Exhibit A-1 and 
Exhibit A-2 and delivered to the Escrow Agent attached to an e-mail received on a Business Day from an 
e-mail address set forth in Section 11 (with receipt by the Escrow Agent confirmed).  In the event a Joint 
Release Instruction or Final Determination is delivered to the Escrow Agent in accordance with this 
Agreement, the Escrow Agent is authorized to seek confirmation of such instruction by telephone call 
back to the Person or Persons designated in Exhibit A-1 and Exhibit A-2 annexed hereto (the “Call Back 
Authorized Individuals”), and the Escrow Agent may rely upon the confirmations of anyone purporting to 
be a Call Back Authorized Individual.  To assure accuracy of the instructions it receives, the Escrow 
Agent may record such call backs.  If the Escrow Agent is unable to verify the instructions, or is not 
reasonably satisfied with the verification it receives, it will not execute the instruction until all such issues 
have been resolved to the reasonable satisfaction of the Escrow Agent.  The Persons and telephone 
numbers for call backs may be changed only in a writing, executed by an Authorized Representative and 
actually received and acknowledged by the Escrow Agent in accordance with Section 11. 

(b) Final Determination.  If at any time any of the Parties receives a Final 
Determination, such Party shall concurrently deliver to the Escrow Agent and the other Party a copy of 
such Final Determination, and then upon receipt by the Escrow Agent of a copy of such Final 
Determination from any Party, the Escrow Agent shall (i) promptly deliver a courtesy copy of such Final 
Determination to the other Parties and (ii) on the fifth (5th) Business Day following receipt by the Escrow 
Agent of the Final Determination, disburse as directed, part or all, as the case may be, of the Adjustment 
Escrow Funds (but only to the extent such funds are available in the Escrow Account) in accordance with 
such Final Determination.  Subject to the terms of this Section 4(b), the Escrow Agent will act on such 
Final Determination without further inquiry.   

(c) Method of Payment.  All payments of any part of the Adjustment Escrow Funds 
shall be made by wire transfer of immediately available funds as set forth in the Joint Release Instruction 
or Final Determination, as applicable.  

(d) Certain Definitions. 

(i) “Business Day” means any day that is not a Saturday, a Sunday or other 
day on which banks are not required or authorized by Law to be closed in New York, New York. 

(ii) “Final Determination” means a final non-appealable order of any court of 
competent jurisdiction which may be issued with respect to the ownership or disbursement of Adjustment 
Escrow Funds, together with (A) a certificate executed by an Authorized Representative of the prevailing 
Party (as between Buyer and Seller) to the effect that such order is final and non-appealable and from a 
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court of competent jurisdiction having proper authority and (B) the written payment instructions executed 
by an Authorized Representative of the prevailing Party to effectuate such order. 

(iii) “Governmental Entity” means any nation or government, any state, 
province or other political subdivision thereof, any entity exercising executive, legislative, judicial or 
regulatory or administrative functions of or pertaining to government, including any court, arbitrator or 
other body or administrative, regulatory or quasi-judicial authority, agency, department, board, 
commission or instrumentality of any federal, state, local or foreign jurisdiction.   

(iv) “Joint Release Instruction” means the joint written instruction executed 
by an Authorized Representative of each of Buyer and Seller, which is executed by Buyer and Seller, to 
the Escrow Agent directing the Escrow Agent to disburse all or a portion of the Adjustment Escrow 
Funds, as applicable. 

(v) “Person” means any natural person, sole proprietorship, partnership, joint 
venture, trust, unincorporated association, corporation, limited liability company, entity or Governmental 
Entity.  

5. Escrow Agent.  The Escrow Agent undertakes to perform only such duties as are 
expressly set forth herein, which shall be deemed purely ministerial in nature, and no duties, including but 
not limited to any fiduciary duties, shall be implied.  The Escrow Agent shall give the property held in 
escrow by it hereunder the same degree of care that it gives its own similar property, which in no event 
shall be less than the standard of care reasonably expected of a professional escrow agent.  The Escrow 
Agent shall neither be responsible for, nor chargeable with, knowledge of, nor have any requirements to 
comply with, the terms and conditions of any other agreement, instrument or document between the 
Parties, in connection herewith, if any, other than for purposes of the defined terms used but not defined 
herein, nor shall the Escrow Agent be required to determine if any Person has complied with any such 
agreements, nor shall any additional obligations of the Escrow Agent be inferred from the terms of such 
agreements, even though reference thereto may be made in this Agreement.  Notwithstanding the terms of 
any other agreement between the Parties, the terms and conditions of this Agreement will control the 
actions of Escrow Agent.  The Escrow Agent may rely upon and shall not be liable in the absence of its 
fraud, gross negligence or willful misconduct for acting or refraining from acting upon any Joint Release 
Instruction or Final Determination furnished to it hereunder and reasonably believed by it to be genuine 
and to have been signed by the proper Party or Parties.  Concurrent with the execution of this Agreement, 
the Parties shall deliver to the Escrow Agent authorized signers’ forms in the form of Exhibit A-1 and 
Exhibit A-2 attached hereto.  The Escrow Agent shall be under no duty to inquire into or investigate the 
validity, accuracy or content of any such document, notice, instruction or request.  The Escrow Agent 
shall have no duty to solicit any payments which may be due it or the Adjustment Escrow Funds.  In the 
event that the Escrow Agent shall be uncertain as to its duties or rights hereunder or shall receive 
instructions, claims or demands from any Party which, in its opinion, conflict with any of the provisions 
of this Agreement, it shall be entitled to refrain from taking any action and its sole obligation shall be to 
keep safely all property held in escrow until it shall be (a) delivered a Joint Release Instruction that 
eliminates such conflict or (b) directed otherwise in a Final Determination.  The Escrow Agent may after 
thirty (30) days’ notice to each Party of its intention to do so interplead all of the assets held hereunder 
into a court of competent jurisdiction or may seek a declaratory judgment with respect to certain 
circumstances, and thereafter be fully relieved from any and all liability or obligation with respect to such 
interpleaded assets or any action or nonaction based on such declaratory judgment.  The Escrow Agent 
may consult with legal counsel of its selection in the event of any dispute or question as to the meaning or 
construction of any of the provisions of, or its duties under, this Agreement.  The Escrow Agent shall 
have no liability or obligation with respect to the Adjustment Escrow Funds except for the Escrow 
Agent’s fraud, gross negligence or willful misconduct, as adjudicated by a court of competent 
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jurisdiction.  To the extent practicable, the Parties agree to pursue any redress or recourse in connection 
with any dispute (other than with respect to a dispute involving the Escrow Agent) without making the 
Escrow Agent a party to the same.  Anything in this Agreement to the contrary notwithstanding, in no 
event shall the Escrow Agent be liable, directly or indirectly, for any (x) damages, losses or expenses 
arising out of the services provided under this Agreement, other than damages, losses or expenses which 
result from the Escrow Agent’s fraud, gross negligence or willful misconduct, as adjudicated by a court of 
competent jurisdiction or (y) special, indirect or consequential loss or damage of any kind whatsoever 
(including but not limited to lost profits), even if the Escrow Agent has been advised of the likelihood of 
such loss or damage and regardless of the form of action. 

6. Resignation and Removal of Escrow Agent.  The Escrow Agent (a) may resign and be 
discharged from its duties or obligations hereunder by giving thirty (30) calendar days advance notice in 
writing of such resignation to the Parties specifying a date when such resignation shall take effect or (b) 
may be removed, with or without cause, by Buyer and Seller acting jointly at any time by providing 
written notice to the Escrow Agent.  Any corporation or association into which the Escrow Agent may be 
merged or converted or with which it may be consolidated, or any corporation or association to which all 
or substantially all of the escrow business of the Escrow Agent’s line of business may be transferred, shall 
be the Escrow Agent under this Agreement without further act.  The Escrow Agent’s sole responsibility 
after such 30 day notice period expires or after receipt of written notice of removal shall be to hold and 
safeguard the Adjustment Escrow Funds (without any obligation to reinvest the same) and to deliver the 
same (x) to a substitute or successor escrow agent pursuant to a joint written designation from the Parties, 
(y) as set forth in a Joint Release Instruction, at which time of delivery the Escrow Agent’s obligations 
under this Agreement shall cease and terminate or (z) in accordance with the directions of a Final 
Determination, at which time of delivery, the Escrow Agent’s obligations hereunder shall cease and 
terminate.  In the event the Escrow Agent resigns, if the Parties have failed to appoint a successor escrow 
agent prior to the expiration of 30 calendar days following receipt of the notice of resignation, the Escrow 
Agent may petition any court of competent jurisdiction for the appointment of such a successor escrow 
agent or for other appropriate relief, and any such resulting appointment shall be binding upon all of the 
Parties. 

7. Fees and Expenses.  All fees and expenses of the Escrow Agent are described in Schedule 
1 attached hereto.  The fees agreed upon for the services to be rendered hereunder are intended as full 
compensation for the Escrow Agent services as contemplated by this Agreement and shall be borne by the 
Parties one half by Buyer and one half by Seller. 

8. Indemnity.  Each of Buyer and Seller agrees to jointly and severally indemnify the 
Escrow Agent and its Affiliates and their respective successors, assigns, directors, officers, agents and 
employees (the “Indemnitees”) from and against any and all losses, damages, claims, liabilities, penalties, 
judgments, settlements, actions, suits, proceedings, litigation, investigations, costs or expenses (including 
the reasonable and documented fees and expenses of one outside counsel and experts and their staffs and 
reasonable and documented out-of-pocket expenses of document location, duplication and shipment) 
(collectively “Escrow Agent Losses”) arising out of or in connection with: (a) the Escrow Agent’s 
execution and performance of this Agreement, tax reporting or withholding, the enforcement of any rights 
or remedies under or in connection with this Agreement, or as may arise by reason of any act, omission or 
error of an Indemnitee, except to the extent that such Escrow Agent Losses, as adjudicated by a court of 
competent jurisdiction, have been caused by the fraud, gross negligence or willful misconduct of the 
Escrow Agent or any such Indemnitee or (b) its following any Joint Release Instruction or other proper 
directions from the Parties received in accordance with this Agreement, except to the extent that its 
following any such instruction or direction is not permitted under the terms hereof or applicable Law.  
Notwithstanding anything to the contrary herein, Buyer and Seller agree, solely as between themselves, 
that any obligation for indemnification under this Section 8 shall be borne by the Party or Parties 
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determined by a court of competent jurisdiction to be responsible for causing the loss, damage, liability, 
cost or expense against which the Escrow Agent is entitled to indemnification or, if no such determination 
is made, then one-half by Buyer and one-half by Seller.  The provisions of this Section 8 shall survive the 
resignation or removal of the Escrow Agent and the termination of this Agreement for a period of twelve 
(12) months following such resignation or removal of the Escrow Agent or termination of this 
Agreement, as applicable.   

9. Tax Matters.  The Escrow Agent, its Affiliates, and its employees are not in the business 
of providing tax or legal advice to any taxpayer outside of Citigroup, Inc. and its Affiliates.  This 
Agreement and any amendments or attachments are not intended or written to be used, and cannot be used 
or relied upon, by any such taxpayer or for the purpose of avoiding tax penalties.  Any such taxpayer 
should seek advice based on the taxpayer’s particular circumstances from an independent tax advisor. 

10. Covenant of Escrow Agent.  The Escrow Agent hereby agrees and covenants with Buyer 
and Seller that it shall perform all of its obligations under this Agreement and shall not deliver custody or 
possession of any of the Adjustment Escrow Funds to anyone except pursuant (a) to the express terms of 
this Agreement or (b) as otherwise required by Law (provided, that in the case of clause (b), the Escrow 
Agent will provide the Parties with prior written notice of such delivery). 

11. Notices.  All notices, demands, requests, instructions, claims, consents, waivers and other 
communications to be given or delivered under or by reason of the provisions of this Agreement shall be 
in writing and shall be deemed to have been given (a) when personally delivered (or, if delivery is 
refused, upon presentment), received by email (with hard copy to follow) prior to 5:00 p.m. Eastern Time 
on a Business Day (or the next Business Day if after 5:00 p.m.), (b) on the next day if delivered by 
reputable overnight express courier (charges prepaid), or (c) three (3) calendar days following mailing by 
certified or registered mail, postage prepaid and return receipt requested.  Unless another address is 
specified in writing, notices, demands and communications to Buyer, Seller and the Escrow Agent shall 
be sent to the addresses indicated below: 

if to Seller, then to: 
 

BJ Services, LLC 
11211 FM 2920 Rd. 
Tomball, Texas 77375 
Attn:   John R. Bakht, General Counsel 
Email:  john.bakht@bjservices.com 

 
with copies (which shall not constitute notice) to: 
 
Kirkland & Ellis LLP 

 601 Lexington Avenue 
 New York, New York 10022 
 Attn:   Joshua A. Sussberg 
            Christopher T. Greco 
 Email:  joshua.sussberg@kirkland.com 
              cgreco@kirkland.com 
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or, if to Buyer, then to: 
 

American Cementing, LLC 
c/o Argonaut Private Equity  
7030 South Yale Ave., #810 
Tulsa, Oklahoma 74136 
Attn: Phil VanTrease 
Email: philvt@argonautpe.com 
 
with a copy to (which shall not constitute notice): 
Frederic Dorwart, Lawyer PLLC 
124 East Fourth Street 
Tulsa, Oklahoma 74114 
Attn:  Steve Walton 
Email:  swalton@fdlaw.com 

 
or, if to the Escrow Agent, then to: 

 
Citibank, N.A. 
Attn: Debbie DeMarco 
Citi Private Bank 
388 Greenwich Street, 29th Floor 
Telephone: 212-783-7092 
Facsimile: 212-783-7131 
Email: debra.demarco@citi.com 
 

12. Termination.  This Agreement shall terminate on the first to occur of (a) the distribution 
of all of the amounts in the Escrow Account in accordance with this Agreement or (b) delivery to the 
Escrow Agent of a written notice of termination executed jointly by an Authorized Representative of both 
Buyer and Seller after which this Agreement shall be of no further force and effect except that the 
provisions of Section 8 and Section 20 hereof shall survive termination for the time period specified 
therein. 

13. Miscellaneous.  The provisions of this Agreement may be waived, altered, amended or 
supplemented, in whole or in part, only by a writing signed by all of the Parties and the Escrow Agent.  
Neither this Agreement nor any right or interest hereunder may be assigned in whole or in part by any 
Party, except as provided in Section 6 and Section 16, without the prior consent of the other Party and the 
Escrow Agent.  This Agreement shall be governed by and construed under the laws of the State of 
Delaware.  Each Party and the Escrow Agent irrevocably waives any objection on the grounds of venue, 
forum non-conveniens or any similar grounds and irrevocably consents to service of process by mail or in 
any other manner permitted by applicable law and consents to the exclusive jurisdiction of the Chancery 
Court of the State of Delaware or the Federal District Court for the District of Delaware.  EACH PARTY 
AND THE ESCROW AGENT HEREBY IRREVOCABLY WAIVES ALL RIGHTS TO TRIAL BY 
JURY IN ANY ACTION, SUIT OR PROCEEDING BROUGHT TO RESOLVE ANY DISPUTE 
BETWEEN OR AMONG ANY OF THE PARTIES AND/OR THE ESCROW AGENT (WHETHER 
ARISING IN CONTRACT, TORT OR OTHERWISE) ARISING OUT OF, CONNECTED WITH, 
RELATED OR INCIDENTAL TO THIS AGREEMENT, THE TRANSACTIONS CONTEMPLATED 
HEREBY OR THE RELATIONSHIPS ESTABLISHING AMONG THE PARTIES HEREUNDER.  
THE PARTIES AND THE ESCROW AGENT FURTHER WARRANT AND REPRESENT THAT 
EACH HAS REVIEWED THIS WAIVER WITH ITS LEGAL COUNSEL, AND THAT EACH 
KNOWINGLY AND VOLUNTARILY WAIVES ITS JURY TRIAL RIGHTS FOLLOWING 
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CONSULTATION WITH LEGAL COUNSEL.  This Agreement and any Joint Release Instruction may 
be executed in multiple counterparts, each of which shall be deemed an original, but all of which together 
shall constitute one and the same instrument.  All signatures of the Parties and the Escrow Agent to this 
Agreement may be transmitted by electronic transmission in .pdf and such .pdf will, for all purposes, be 
deemed to be the original signature of such Party and the Escrow Agent whose signature it reproduces, 
and will be binding upon such Party and the Escrow Agent.  If any provision of this Agreement is 
determined to be prohibited or unenforceable by reason of any applicable law of a jurisdiction, then such 
provision shall, as to such jurisdiction, be ineffective to the extent of such prohibition or unenforceability 
without invalidating the remaining provisions thereof, and any such prohibition or unenforceability in 
such jurisdiction shall not invalidate or render unenforceable such provisions in any other jurisdiction.  
The Parties represent, warrant and covenant that each document, notice, instruction or request provided 
by such Party to the Escrow Agent shall comply with applicable Laws and regulations.  Where, however, 
the conflicting provisions of any such applicable Law may be waived, they are hereby irrevocably waived 
by the Parties and the Escrow Agent to the fullest extent permitted by Law, to the end that this Agreement 
shall be enforced as written.  Except as expressly provided in Section 8, nothing in this Agreement, 
whether express or implied, shall be construed to give to any Person or entity other than the Escrow 
Agent and the Parties any legal or equitable right, remedy, interest or claim under or in respect of this 
Agreement or any funds escrowed hereunder.  Buyer and Seller agree, solely as between themselves, that, 
notwithstanding anything to the contrary contained in this Agreement or in any other agreement, in the 
event of any conflict or inconsistency between the terms of this Agreement (on the one hand) and the 
Purchase Agreement (on the other hand), the terms of the Purchase Agreement shall govern. 

14. Compliance with Court Orders.  In the event that any Adjustment Escrow Funds shall be 
attached, garnished or levied upon by any court order, or the delivery thereof shall be stayed or enjoined 
by an order of a court, or any order, judgment or decree shall be made or entered by any court order 
affecting the property deposited under this Agreement, the Escrow Agent is hereby expressly authorized, 
in its sole discretion, to obey and comply with all writs, orders or decrees so entered or issued, which it is 
advised by legal counsel of its own choosing is binding upon it, whether with or without jurisdiction; 
provided, however, the Escrow Agent shall immediately notify each of the Parties, to the extent legally 
permissible, of any such writ, order or decree as well as the course of action the Escrow Agent intends to 
take upon the advice of its legal counsel.  In the event that the Escrow Agent obeys or complies with any 
such writ, order or decree it shall not be liable to any of the Parties or to any other Person, by reason of 
such compliance notwithstanding such writ, order or decree be subsequently reversed, modified, annulled, 
set aside or vacated. 

15. Further Assurances.  From and after the date of this Agreement, as requested by any 
Party or the Escrow Agent but without further consideration, each Party and the Escrow Agent shall 
execute and deliver or cause to be executed and delivered any such further information, instruments and 
documents as the other Party or the Escrow Agent, as applicable, shall reasonably request to consummate 
or confirm the transactions provided for herein, to accomplish the purpose hereof or to assure the other 
Party or the Escrow Agent the benefits hereof. 

16. Assignment.  This Agreement and all of the provisions hereof shall be binding upon and 
inure to the benefit of the Parties and the Escrow Agent and their respective successors and assigns; 
provided, that except as expressly set forth below and expressly contemplated with regard to the Escrow 
Agent in Section 6¸ neither this Agreement nor any of the rights, interests or obligations hereunder may 
be assigned or delegated by any Party or the Escrow Agent (including by operation of Law) without the 
prior written consent of the other Party and the Escrow Agent.  Any attempted assignment not in 
accordance with the terms of this Section 16 shall be null and void ab initio. 
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17. Force Majeure.  The Escrow Agent shall not incur any liability for not performing any act 
or fulfilling any obligation hereunder by reason of any occurrence beyond its control (including, but not 
limited to, any provision of any present or future Law or regulation or any act of any governmental 
authority, any act of God or war or terrorism, or the unavailability of the Federal Reserve Bank wire 
services or any electronic communication facility), it being understood that the Escrow Agent shall use 
commercially reasonable efforts which are consistent with accepted practices in the banking industry to 
resume performance as soon as reasonably practicable under the circumstances.  

18. Compliance with Federal Law. To help the U.S. Government fight the funding of 
terrorism and money laundering activities and to comply with federal law requiring financial institutions 
to obtain, verify and record information on the source of funds deposited to an account, the Parties agree 
to provide the Escrow Agent with the name, address, taxpayer identification number, and remitting bank 
for all Parties depositing funds with the Escrow Agent pursuant to the terms and conditions of this 
Agreement.  For a non-individual Person such as a business entity, a charity, a trust or other legal entity, 
the Escrow Agent will ask for documentation to verify its formation and existence as a legal entity.  The 
Escrow Agent may also ask to see licenses, identification and authorization documents from individuals 
claiming authority to represent the entity or other relevant documentation. 

19. Use of Citibank Name.  No publicly distributed printed or other material in any language, 
including prospectuses, notices, reports, and promotional material which mentions “Citibank” by name or 
the rights, powers, or duties of the Escrow Agent under this Agreement shall be issued by a Party, or on 
such Party’s behalf, without the prior written consent of the Escrow Agent. 

20. Confidentiality.  Except as required by Law, Escrow Agent agrees to keep confidential, 
and to cause any of its Affiliates or agents to keep confidential and not to disclose any and all documents, 
materials, and any other non-public information which it shall have obtained regarding the Parties in 
connection with the execution and delivery of this Agreement and its performance of its duties and 
obligations hereunder.  This Section 20 shall survive termination of this Agreement for a period of twelve 
(12) months after such termination. 

 

*    *    *    *    *
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 IN WITNESS WHEREOF, each of the Parties and the Escrow Agent have executed this 
Agreement as of the date set forth above. 

BUYER: 
 
AMERICAN CEMENTING, LLC  
 
 
By:        
Name:  
Its:  
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SELLER: 
 
BJ SERVICES, LLC 
 
 
By:        
Name:  
Its:  
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ESCROW AGENT: 
 
CITIBANK, N.A. 
 
 
By:        
Name:  
Its:  
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   TERMS AND CONDITIONS: The above schedule of fees does not include charges for out-of-pocket expenses or for any 
services of an extraordinary nature that Citibank or its legal counsel may be called upon from time to time to perform.  Fees are 
also subject to satisfactory review of the documentation, and Citibank reserves the right to modify them should the characteristics 
of the transaction change.  Citibank’s participation in this program is subject to internal approval of the third party depositing 
monies into the escrow account to be established hereunder.  The Acceptance Fee, if any, is payable upon execution of the 
Agreement.  Should this schedule of fees be accepted and agreed upon and work commenced on this program but subsequently 
halted and the program is not brought to market, the Acceptance Fee and legal fees incurred, if any, will still be payable in full. 

 

 

Schedule 1 
 

ESCROW AGENT FEE SCHEDULE 
Citibank, N.A., Escrow Agent 

 
Acceptance Fee 
To cover the acceptance of the Escrow Agent’s appointment, the study of the Agreement, and supporting 
documents submitted in connection with the execution and delivery thereof, and communication with 
other members of the working group: 
 
 Fee:  Waived. 
 
Administration Fee 
The annual administration fee covers maintenance of the Escrow Account including safekeeping of assets 
in the Escrow Account, normal administrative functions of the Escrow Agent, including maintenance of 
the Escrow Agent’s records, follow-up of the Agreement’s provisions, and any other safekeeping duties 
required by the Escrow Agent under the terms of the Agreement.  Fee is based on the Adjustment Escrow 
Funds being deposited in a “noninterest bearing deposit account”, of Citibank, N.A., FDIC insured to the 
applicable limits. 
 

Fee:  Waived.  
 
Tax Preparation Fee 
To cover preparation and mailing of Forms 1099-INT, if applicable for the escrow parties for each 
calendar year: 
 
 Fee:  Waived.  
 
Transaction Fees 
To oversee all required disbursements or release of property from the Escrow Account to any escrow 
party, including cash disbursements made via check and/or wire transfer, fees associated with postage and 
overnight delivery charges incurred by the Escrow Agent as required under the terms and conditions of 
the Agreement: 
 
  Fee:  Waived.  
 
Other Fees 
Material amendments to the Agreement: additional fee(s), if any, to be discussed at time of amendment. 
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EXHIBIT A-1 
 

Certificate as to Buyer’s Authorized Signatures 
 

The specimen signatures shown below are the specimen signatures of the individuals who have been 
designated as authorized representatives of Buyer and are authorized to initiate and approve transactions 
of all types for the Escrow Account or accounts established under this Agreement, on behalf of Buyer.  
The below listed Persons (must list at least two individuals, if applicable) have also been designated Call 
Back Authorized Individuals and will be notified by Citibank N.A. upon the release of the Adjustment 
Escrow Funds from the Escrow Account. 
 

Name / Title / Telephone  Specimen Signature 
   
   
   
Name  Signature 
   
   
Title   
   
   
Phone  Mobile Phone 
   
   
   
   
Name  Signature 
   
   
Title   
   
   
Phone  Mobile Phone 
   
   
   
Name  Signature 
   
   
Title   
   
   
Telephone  Mobile Phone 

 
NOTE: Actual signatures are required above.  Electronic signatures, “Docusigned” signatures and/or 
signature fonts are not acceptable.  
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Exhibit A-2 to Escrow Agreement 
 

EXHIBIT A-2 
 

Certificate as to Seller’s Authorized Signatures 
 

The specimen signatures shown below are the specimen signatures of the individuals who have been 
designated as authorized representatives of Seller and are authorized to initiate and approve transactions 
of all types for the Escrow Account or accounts established under this Agreement, on behalf of Seller.  
The below listed Persons (must list at least two individuals, if applicable) have also been designated Call 
Back Authorized Individuals and will be notified by Citibank N.A. upon the release of the Adjustment 
Escrow Funds from the Escrow Account. 
 

Name / Title / Telephone  Specimen Signature 
   
   
   
Name  Signature 
   
   
Title   
   
   
Phone  Mobile Phone 
   
   
   
   
Name  Signature 
   
   
Title   
   
   
Phone  Mobile Phone 
   
   
   
Name  Signature 
   
   
Title   
   
   
Telephone  Mobile Phone 

 
NOTE: Actual signatures are required above.  Electronic signatures, “Docusigned” signatures and/or 
signature fonts are not acceptable.  
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Exhibit D to Asset Purchase Agreement 

EXHIBIT D 

Form of Deposit Escrow Agreement 

[See attached.] 
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Final Form 

ESCROW AGREEMENT 

THIS ESCROW AGREEMENT (this “Agreement”) is made and entered into as of 
August [7], 2020, by and among American Cementing, LLC, a Delaware limited liability company 
(“Buyer”), BJ Services, LLC, a Delaware limited liability company (“Seller”) and Citibank, N.A., as 
escrow agent (the “Escrow Agent”).  Capitalized terms used but not defined herein shall have the 
meanings assigned to them in that certain Asset Purchase Agreement (the “Purchase Agreement”), dated 
as of August 6, 2020, by and between Seller and Buyer.  Each of Buyer and Seller is also referred to 
herein as a “Party” and, collectively, as the “Parties.” 

RECITALS 

WHEREAS, the Purchase Agreement contemplates the execution and delivery of this 
Agreement and the deposit by Buyer with the Escrow Agent of an amount equal to USD $1,750,000 (the 
“Escrow Deposit”);  

WHEREAS, Buyer and Seller desire for the Escrow Deposit to be subject to the terms 
and conditions set forth herein and in the Purchase Agreement; and 

WHEREAS, Buyer agrees to place or cause to be placed the Escrow Deposit in escrow 
and the Escrow Agent agrees to hold and distribute such funds in accordance with the terms of this 
Agreement and the Purchase Agreement. 

NOW THEREFORE, in consideration of the foregoing and of the mutual covenants 
hereinafter set forth, the Parties and the Escrow Agent agree as follows: 

1. Appointment.  The Parties hereby appoint the Escrow Agent as their escrow agent for the
purposes set forth herein, and the Escrow Agent hereby accepts such appointment and agrees to act as 
escrow agent in accordance with the terms and conditions set forth herein. 

2. Escrow Deposit.  Simultaneous with the execution and delivery of this Agreement, Buyer
shall deposit with the Escrow Agent the Escrow Deposit in immediately available funds.  The Escrow 
Agent hereby acknowledges receipt of the Escrow Deposit and agrees to hold the Escrow Deposit in a 
separate and distinct account (the “Escrow Account”) subject to and in accordance with the terms and 
conditions of this Agreement.  

3. Investment of Escrow Deposit.

(a) The Escrow Agent shall not invest the Escrow Deposit and shall hold the Escrow
Deposit in a “noninterest-bearing deposit account” of Citibank N.A., insured by the Federal Deposit 
Insurance Corporation (the “FDIC”) up to the applicable limits.  The Escrow Deposit shall at all times 
remain available for distribution in accordance with the terms of Section 4 below. 

(b) The Escrow Agent shall send an account statement to each of the Parties on a 
monthly basis reflecting activity in the Escrow Account for the preceding month. 

4. Disposition and Termination of the Escrow Deposit.  The Parties shall act in accordance 
with, and the Escrow Agent shall hold and release the Escrow Deposit as provided in, this Section 4 as 
follows: 

KE 57631728
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(a) Joint Release Instruction. 

(i) Subject to Section 4(a)(ii), the Escrow Agent shall hold the Escrow 
Deposit until Buyer and Seller submit a Joint Release Instruction (as defined below), setting forth the 
amounts and parties to whom the Escrow Deposit are to be disbursed pursuant to the Purchase 
Agreement.  Upon receipt of such Joint Release Instruction with respect to the Escrow Deposit, the 
Escrow Agent shall promptly, but in any event within two (2) Business Days after receipt of such Joint 
Release Instruction, disburse the Escrow Deposit in accordance with such Joint Release Instruction. 

(ii) Any instructions setting forth, claiming, containing, objecting to, or in 
any way related to the transfer or distribution of any funds on deposit in any Escrow Account under the 
terms of this Agreement must be in writing, executed by the appropriate Party or Parties as evidenced by 
the signatures of the Person or Persons (an “Authorized Representative”) set forth on Exhibit A-1 and 
Exhibit A-2 and delivered to the Escrow Agent attached to an e-mail received on a Business Day from an 
e-mail address set forth in Section 11 (with receipt by the Escrow Agent confirmed).  In the event a Joint 
Release Instruction or Final Determination is delivered to the Escrow Agent in accordance with this 
Agreement, the Escrow Agent is authorized to seek confirmation of such instruction by telephone call 
back to the Person or Persons designated in Exhibit A-1 and Exhibit A-2 annexed hereto (the “Call Back 
Authorized Individuals”), and the Escrow Agent may rely upon the confirmations of anyone purporting to 
be a Call Back Authorized Individual.  To assure accuracy of the instructions it receives, the Escrow 
Agent may record such call backs.  If the Escrow Agent is unable to verify the instructions, or is not 
reasonably satisfied with the verification it receives, it will not execute the instruction until all such issues 
have been resolved to the reasonable satisfaction of the Escrow Agent.  The Persons and telephone 
numbers for call backs may be changed only in a writing, executed by an Authorized Representative and 
actually received and acknowledged by the Escrow Agent in accordance with Section 11. 

(b) Final Determination.  If at any time any of the Parties receives a Final 
Determination, such Party shall concurrently deliver to the Escrow Agent and the other Party a copy of 
such Final Determination, and then upon receipt by the Escrow Agent of a copy of such Final 
Determination from any Party, the Escrow Agent shall (i) promptly deliver a courtesy copy of such Final 
Determination to the other Parties and (ii) on the fifth (5th) Business Day following receipt by the Escrow 
Agent of the Final Determination, disburse as directed, part or all, as the case may be, of the Escrow 
Deposit (but only to the extent such funds are available in the Escrow Account) in accordance with such 
Final Determination.  Subject to the terms of this Section 4(b), the Escrow Agent will act on such Final 
Determination without further inquiry.   

(c) Method of Payment.  All payments of any part of the Escrow Deposit shall be 
made by wire transfer of immediately available funds as set forth in the Joint Release Instruction or Final 
Determination, as applicable.  

(d) Certain Definitions. 

(i) “Business Day” means any day that is not a Saturday, a Sunday or other 
day on which banks are not required or authorized by Law to be closed in New York, New York. 

(ii) “Final Determination” means a final non-appealable order of any court of 
competent jurisdiction which may be issued with respect to the ownership or disbursement of Escrow 
Deposit, together with (A) a certificate executed by an Authorized Representative of the prevailing Party 
(as between Buyer and Seller) to the effect that such order is final and non-appealable and from a court of 
competent jurisdiction having proper authority and (B) the written payment instructions executed by an 
Authorized Representative of the prevailing Party to effectuate such order. 
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(iii) “Governmental Entity” means any nation or government, any state, 
province or other political subdivision thereof, any entity exercising executive, legislative, judicial or 
regulatory or administrative functions of or pertaining to government, including any court, arbitrator or 
other body or administrative, regulatory or quasi-judicial authority, agency, department, board, 
commission or instrumentality of any federal, state, local or foreign jurisdiction.   

(iv) “Joint Release Instruction” means the joint written instruction executed 
by an Authorized Representative of each of Buyer and Seller, which is executed by Buyer and Seller, to 
the Escrow Agent directing the Escrow Agent to disburse all or a portion of the Escrow Deposit, as 
applicable. 

(v) “Person” means any natural person, sole proprietorship, partnership, joint 
venture, trust, unincorporated association, corporation, limited liability company, entity or Governmental 
Entity.  

5. Escrow Agent.  The Escrow Agent undertakes to perform only such duties as are 
expressly set forth herein, which shall be deemed purely ministerial in nature, and no duties, including but 
not limited to any fiduciary duties, shall be implied.  The Escrow Agent shall give the property held in 
escrow by it hereunder the same degree of care that it gives its own similar property, which in no event 
shall be less than the standard of care reasonably expected of a professional escrow agent.  The Escrow 
Agent shall neither be responsible for, nor chargeable with, knowledge of, nor have any requirements to 
comply with, the terms and conditions of any other agreement, instrument or document between the 
Parties, in connection herewith, if any, other than for purposes of the defined terms used but not defined 
herein, nor shall the Escrow Agent be required to determine if any Person has complied with any such 
agreements, nor shall any additional obligations of the Escrow Agent be inferred from the terms of such 
agreements, even though reference thereto may be made in this Agreement.  Notwithstanding the terms of 
any other agreement between the Parties, the terms and conditions of this Agreement will control the 
actions of Escrow Agent.  The Escrow Agent may rely upon and shall not be liable in the absence of its 
fraud, gross negligence or willful misconduct for acting or refraining from acting upon any Joint Release 
Instruction or Final Determination furnished to it hereunder and reasonably believed by it to be genuine 
and to have been signed by the proper Party or Parties.  Concurrent with the execution of this Agreement, 
the Parties shall deliver to the Escrow Agent authorized signers’ forms in the form of Exhibit A-1 and 
Exhibit A-2 attached hereto.  The Escrow Agent shall be under no duty to inquire into or investigate the 
validity, accuracy or content of any such document, notice, instruction or request.  The Escrow Agent 
shall have no duty to solicit any payments which may be due it or the Escrow Deposit.  In the event that 
the Escrow Agent shall be uncertain as to its duties or rights hereunder or shall receive instructions, 
claims or demands from any Party which, in its opinion, conflict with any of the provisions of this 
Agreement, it shall be entitled to refrain from taking any action and its sole obligation shall be to keep 
safely all property held in escrow until it shall be (a) delivered a Joint Release Instruction that eliminates 
such conflict or (b) directed otherwise in a Final Determination.  The Escrow Agent may after thirty (30) 
days’ notice to each Party of its intention to do so interplead all of the assets held hereunder into a court 
of competent jurisdiction or may seek a declaratory judgment with respect to certain circumstances, and 
thereafter be fully relieved from any and all liability or obligation with respect to such interpleaded assets 
or any action or nonaction based on such declaratory judgment.  The Escrow Agent may consult with 
legal counsel of its selection in the event of any dispute or question as to the meaning or construction of 
any of the provisions of, or its duties under, this Agreement.  The Escrow Agent shall have no liability or 
obligation with respect to the Escrow Deposit except for the Escrow Agent’s fraud, gross negligence or 
willful misconduct, as adjudicated by a court of competent jurisdiction.  To the extent practicable, the 
Parties agree to pursue any redress or recourse in connection with any dispute (other than with respect to a 
dispute involving the Escrow Agent) without making the Escrow Agent a party to the same.  Anything in 
this Agreement to the contrary notwithstanding, in no event shall the Escrow Agent be liable, directly or 
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indirectly, for any (x) damages, losses or expenses arising out of the services provided under this 
Agreement, other than damages, losses or expenses which result from the Escrow Agent’s fraud, gross 
negligence or willful misconduct, as adjudicated by a court of competent jurisdiction or (y) special, 
indirect or consequential loss or damage of any kind whatsoever (including but not limited to lost profits), 
even if the Escrow Agent has been advised of the likelihood of such loss or damage and regardless of the 
form of action. 

6. Resignation and Removal of Escrow Agent.  The Escrow Agent (a) may resign and be 
discharged from its duties or obligations hereunder by giving thirty (30) calendar days advance notice in 
writing of such resignation to the Parties specifying a date when such resignation shall take effect or (b) 
may be removed, with or without cause, by Buyer and Seller acting jointly at any time by providing 
written notice to the Escrow Agent.  Any corporation or association into which the Escrow Agent may be 
merged or converted or with which it may be consolidated, or any corporation or association to which all 
or substantially all of the escrow business of the Escrow Agent’s line of business may be transferred, shall 
be the Escrow Agent under this Agreement without further act.  The Escrow Agent’s sole responsibility 
after such 30 day notice period expires or after receipt of written notice of removal shall be to hold and 
safeguard the Escrow Deposit (without any obligation to reinvest the same) and to deliver the same (x) to 
a substitute or successor escrow agent pursuant to a joint written designation from the Parties, (y) as set 
forth in a Joint Release Instruction, at which time of delivery the Escrow Agent’s obligations under this 
Agreement shall cease and terminate or (z) in accordance with the directions of a Final Determination, at 
which time of delivery, the Escrow Agent’s obligations hereunder shall cease and terminate.  In the event 
the Escrow Agent resigns, if the Parties have failed to appoint a successor escrow agent prior to the 
expiration of 30 calendar days following receipt of the notice of resignation, the Escrow Agent may 
petition any court of competent jurisdiction for the appointment of such a successor escrow agent or for 
other appropriate relief, and any such resulting appointment shall be binding upon all of the Parties. 

7. Fees and Expenses.  All fees and expenses of the Escrow Agent are described in Schedule 
1 attached hereto.  The fees agreed upon for the services to be rendered hereunder are intended as full 
compensation for the Escrow Agent services as contemplated by this Agreement and shall be borne by the 
Parties one half by Buyer and one half by Seller. 

8. Indemnity.  Each of Buyer and Seller agrees to jointly and severally indemnify the 
Escrow Agent and its Affiliates and their respective successors, assigns, directors, officers, agents and 
employees (the “Indemnitees”) from and against any and all losses, damages, claims, liabilities, penalties, 
judgments, settlements, actions, suits, proceedings, litigation, investigations, costs or expenses (including 
the reasonable and documented fees and expenses of one outside counsel and experts and their staffs and 
reasonable and documented out-of-pocket expenses of document location, duplication and shipment) 
(collectively “Escrow Agent Losses”) arising out of or in connection with: (a) the Escrow Agent’s 
execution and performance of this Agreement, tax reporting or withholding, the enforcement of any rights 
or remedies under or in connection with this Agreement, or as may arise by reason of any act, omission or 
error of an Indemnitee, except to the extent that such Escrow Agent Losses, as adjudicated by a court of 
competent jurisdiction, have been caused by the fraud, gross negligence or willful misconduct of the 
Escrow Agent or any such Indemnitee or (b) its following any Joint Release Instruction or other proper 
directions from the Parties received in accordance with this Agreement, except to the extent that its 
following any such instruction or direction is not permitted under the terms hereof or applicable Law.  
Notwithstanding anything to the contrary herein, Buyer and Seller agree, solely as between themselves, 
that any obligation for indemnification under this Section 8 shall be borne by the Party or Parties 
determined by a court of competent jurisdiction to be responsible for causing the loss, damage, liability, 
cost or expense against which the Escrow Agent is entitled to indemnification or, if no such determination 
is made, then one-half by Buyer and one-half by Seller.  The provisions of this Section 8 shall survive the 
resignation or removal of the Escrow Agent and the termination of this Agreement for a period of twelve 
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(12) months following such resignation or removal of the Escrow Agent or termination of this 
Agreement, as applicable.   

9. Tax Matters.  The Escrow Agent, its Affiliates, and its employees are not in the business 
of providing tax or legal advice to any taxpayer outside of Citigroup, Inc. and its Affiliates.  This 
Agreement and any amendments or attachments are not intended or written to be used, and cannot be used 
or relied upon, by any such taxpayer or for the purpose of avoiding tax penalties.  Any such taxpayer 
should seek advice based on the taxpayer’s particular circumstances from an independent tax advisor. 

10. Covenant of Escrow Agent.  The Escrow Agent hereby agrees and covenants with Buyer 
and Seller that it shall perform all of its obligations under this Agreement and shall not deliver custody or 
possession of any of the Escrow Deposit to anyone except pursuant (a) to the express terms of this 
Agreement or (b) as otherwise required by Law (provided, that in the case of clause (b), the Escrow Agent 
will provide the Parties with prior written notice of such delivery). 

11. Notices.  All notices, demands, requests, instructions, claims, consents, waivers and other 
communications to be given or delivered under or by reason of the provisions of this Agreement shall be 
in writing and shall be deemed to have been given (a) when personally delivered (or, if delivery is 
refused, upon presentment), received by email (with hard copy to follow) prior to 5:00 p.m. Eastern Time 
on a Business Day (or the next Business Day if after 5:00 p.m.), (b) on the next day if delivered by 
reputable overnight express courier (charges prepaid), or (c) three (3) calendar days following mailing by 
certified or registered mail, postage prepaid and return receipt requested.  Unless another address is 
specified in writing, notices, demands and communications to Buyer, Seller and the Escrow Agent shall 
be sent to the addresses indicated below: 

if to Seller, then to: 
 

BJ Services, LLC 
11211 FM 2920 Rd. 
Tomball, Texas 77375 
Attn:   John R. Bakht, General Counsel 
Email:  john.bakht@bjservices.com 

 
with copies (which shall not constitute notice) to: 
 
Kirkland & Ellis LLP 

 601 Lexington Avenue 
 New York, New York 10022 
 Attn:   Joshua A. Sussberg 
            Christopher T. Greco 
 Email:  joshua.sussberg@kirkland.com 
              cgreco@kirkland.com 

or, if to Buyer, then to: 
 

American Cementing, LLC 
c/o Argonaut Private Equity  
7030 South Yale Ave., #810 
Tulsa, Oklahoma 74136 
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Attn: Phil VanTrease 
Email: philvt@argonautpe.com 
 
with a copy to (which shall not constitute notice): 
Frederic Dorwart, Lawyer PLLC 
124 East Fourth Street 
Tulsa, Oklahoma 74114 
Attn:  Steve Walton 
Email:  swalton@fdlaw.com 

 
or, if to the Escrow Agent, then to: 

 
Citibank, N.A. 
Attn: Debbie DeMarco 
Citi Private Bank 
388 Greenwich Street, 29th Floor 
Telephone: 212-783-7092 
Facsimile: 212-783-7131 
Email: debra.demarco@citi.com 
 

12. Termination.  This Agreement shall terminate on the first to occur of (a) the distribution 
of all of the amounts in the Escrow Account in accordance with this Agreement or (b) delivery to the 
Escrow Agent of a written notice of termination executed jointly by an Authorized Representative of both 
Buyer and Seller after which this Agreement shall be of no further force and effect except that the 
provisions of Section 8 and Section 20 hereof shall survive termination for the time period specified 
therein. 

13. Miscellaneous.  The provisions of this Agreement may be waived, altered, amended or 
supplemented, in whole or in part, only by a writing signed by all of the Parties and the Escrow Agent.  
Neither this Agreement nor any right or interest hereunder may be assigned in whole or in part by any 
Party, except as provided in Section 6 and Section 16, without the prior consent of the other Party and the 
Escrow Agent.  This Agreement shall be governed by and construed under the laws of the State of 
Delaware.  Each Party and the Escrow Agent irrevocably waives any objection on the grounds of venue, 
forum non-conveniens or any similar grounds and irrevocably consents to service of process by mail or in 
any other manner permitted by applicable law and consents to the exclusive jurisdiction of the Chancery 
Court of the State of Delaware or the Federal District Court for the District of Delaware.  EACH PARTY 
AND THE ESCROW AGENT HEREBY IRREVOCABLY WAIVES ALL RIGHTS TO TRIAL BY 
JURY IN ANY ACTION, SUIT OR PROCEEDING BROUGHT TO RESOLVE ANY DISPUTE 
BETWEEN OR AMONG ANY OF THE PARTIES AND/OR THE ESCROW AGENT (WHETHER 
ARISING IN CONTRACT, TORT OR OTHERWISE) ARISING OUT OF, CONNECTED WITH, 
RELATED OR INCIDENTAL TO THIS AGREEMENT, THE TRANSACTIONS CONTEMPLATED 
HEREBY OR THE RELATIONSHIPS ESTABLISHING AMONG THE PARTIES HEREUNDER.  
THE PARTIES AND THE ESCROW AGENT FURTHER WARRANT AND REPRESENT THAT 
EACH HAS REVIEWED THIS WAIVER WITH ITS LEGAL COUNSEL, AND THAT EACH 
KNOWINGLY AND VOLUNTARILY WAIVES ITS JURY TRIAL RIGHTS FOLLOWING 
CONSULTATION WITH LEGAL COUNSEL.  This Agreement and any Joint Release Instruction may 
be executed in multiple counterparts, each of which shall be deemed an original, but all of which together 
shall constitute one and the same instrument.  All signatures of the Parties and the Escrow Agent to this 
Agreement may be transmitted by electronic transmission in .pdf and such .pdf will, for all purposes, be 
deemed to be the original signature of such Party and the Escrow Agent whose signature it reproduces, 
and will be binding upon such Party and the Escrow Agent.  If any provision of this Agreement is 
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determined to be prohibited or unenforceable by reason of any applicable law of a jurisdiction, then such 
provision shall, as to such jurisdiction, be ineffective to the extent of such prohibition or unenforceability 
without invalidating the remaining provisions thereof, and any such prohibition or unenforceability in 
such jurisdiction shall not invalidate or render unenforceable such provisions in any other jurisdiction.  
The Parties represent, warrant and covenant that each document, notice, instruction or request provided 
by such Party to the Escrow Agent shall comply with applicable Laws and regulations.  Where, however, 
the conflicting provisions of any such applicable Law may be waived, they are hereby irrevocably waived 
by the Parties and the Escrow Agent to the fullest extent permitted by Law, to the end that this Agreement 
shall be enforced as written.  Except as expressly provided in Section 8, nothing in this Agreement, 
whether express or implied, shall be construed to give to any Person or entity other than the Escrow 
Agent and the Parties any legal or equitable right, remedy, interest or claim under or in respect of this 
Agreement or any funds escrowed hereunder.  Buyer and Seller agree, solely as between themselves, that, 
notwithstanding anything to the contrary contained in this Agreement or in any other agreement, in the 
event of any conflict or inconsistency between the terms of this Agreement (on the one hand) and the 
Purchase Agreement (on the other hand), the terms of the Purchase Agreement shall govern. 

14. Compliance with Court Orders.  In the event that any Escrow Deposit shall be attached, 
garnished or levied upon by any court order, or the delivery thereof shall be stayed or enjoined by an 
order of a court, or any order, judgment or decree shall be made or entered by any court order affecting 
the property deposited under this Agreement, the Escrow Agent is hereby expressly authorized, in its sole 
discretion, to obey and comply with all writs, orders or decrees so entered or issued, which it is advised 
by legal counsel of its own choosing is binding upon it, whether with or without jurisdiction; provided, 
however, the Escrow Agent shall immediately notify each of the Parties, to the extent legally permissible, 
of any such writ, order or decree as well as the course of action the Escrow Agent intends to take upon the 
advice of its legal counsel.  In the event that the Escrow Agent obeys or complies with any such writ, 
order or decree it shall not be liable to any of the Parties or to any other Person, by reason of such 
compliance notwithstanding such writ, order or decree be subsequently reversed, modified, annulled, set 
aside or vacated. 

15. Further Assurances.  From and after the date of this Agreement, as requested by any 
Party or the Escrow Agent but without further consideration, each Party and the Escrow Agent shall 
execute and deliver or cause to be executed and delivered any such further information, instruments and 
documents as the other Party or the Escrow Agent, as applicable, shall reasonably request to consummate 
or confirm the transactions provided for herein, to accomplish the purpose hereof or to assure the other 
Party or the Escrow Agent the benefits hereof. 

16. Assignment.  This Agreement and all of the provisions hereof shall be binding upon and 
inure to the benefit of the Parties and the Escrow Agent and their respective successors and assigns; 
provided, that except as expressly set forth below and expressly contemplated with regard to the Escrow 
Agent in Section 6  ̧neither this Agreement nor any of the rights, interests or obligations hereunder may 
be assigned or delegated by any Party or the Escrow Agent (including by operation of Law) without the 
prior written consent of the other Party and the Escrow Agent.  Any attempted assignment not in 
accordance with the terms of this Section 16 shall be null and void ab initio. 

17. Force Majeure.  The Escrow Agent shall not incur any liability for not performing any act 
or fulfilling any obligation hereunder by reason of any occurrence beyond its control (including, but not 
limited to, any provision of any present or future Law or regulation or any act of any governmental 
authority, any act of God or war or terrorism, or the unavailability of the Federal Reserve Bank wire 
services or any electronic communication facility), it being understood that the Escrow Agent shall use 
commercially reasonable efforts which are consistent with accepted practices in the banking industry to 
resume performance as soon as reasonably practicable under the circumstances.  
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18. Compliance with Federal Law. To help the U.S. Government fight the funding of 
terrorism and money laundering activities and to comply with federal law requiring financial institutions 
to obtain, verify and record information on the source of funds deposited to an account, the Parties agree 
to provide the Escrow Agent with the name, address, taxpayer identification number, and remitting bank 
for all Parties depositing funds with the Escrow Agent pursuant to the terms and conditions of this 
Agreement.  For a non-individual Person such as a business entity, a charity, a trust or other legal entity, 
the Escrow Agent will ask for documentation to verify its formation and existence as a legal entity.  The 
Escrow Agent may also ask to see licenses, identification and authorization documents from individuals 
claiming authority to represent the entity or other relevant documentation. 

19. Use of Citibank Name.  No publicly distributed printed or other material in any language, 
including prospectuses, notices, reports, and promotional material which mentions “Citibank” by name or 
the rights, powers, or duties of the Escrow Agent under this Agreement shall be issued by a Party, or on 
such Party’s behalf, without the prior written consent of the Escrow Agent. 

20. Confidentiality.  Except as required by Law, Escrow Agent agrees to keep confidential, 
and to cause any of its Affiliates or agents to keep confidential and not to disclose any and all documents, 
materials, and any other non-public information which it shall have obtained regarding the Parties in 
connection with the execution and delivery of this Agreement and its performance of its duties and 
obligations hereunder.  This Section 20 shall survive termination of this Agreement for a period of twelve 
(12) months after such termination. 

 

*    *    *    *    *
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 IN WITNESS WHEREOF, each of the Parties and the Escrow Agent have executed this 
Agreement as of the date set forth above. 

BUYER: 
 
AMERICAN CEMENTING, LLC  
 
 
By:        
Name:  
Its:  
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SELLER: 
 
BJ SERVICES, LLC 
 
 
By:        
Name:  
Its:  
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ESCROW AGENT: 
 
CITIBANK, N.A. 
 
 
By:        
Name:  
Its:  
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   TERMS AND CONDITIONS: The above schedule of fees does not include charges for out-of-pocket expenses or for any 
services of an extraordinary nature that Citibank or its legal counsel may be called upon from time to time to perform.  Fees are 
also subject to satisfactory review of the documentation, and Citibank reserves the right to modify them should the characteristics 
of the transaction change.  Citibank’s participation in this program is subject to internal approval of the third party depositing 
monies into the escrow account to be established hereunder.  The Acceptance Fee, if any, is payable upon execution of the 
Agreement.  Should this schedule of fees be accepted and agreed upon and work commenced on this program but subsequently 
halted and the program is not brought to market, the Acceptance Fee and legal fees incurred, if any, will still be payable in full. 

 

 

Schedule 1 
 

ESCROW AGENT FEE SCHEDULE 
Citibank, N.A., Escrow Agent 

 
Acceptance Fee 
To cover the acceptance of the Escrow Agent’s appointment, the study of the Agreement, and supporting 
documents submitted in connection with the execution and delivery thereof, and communication with 
other members of the working group: 
 
 Fee:  Waived. 
 
Administration Fee 
The annual administration fee covers maintenance of the Escrow Account including safekeeping of assets 
in the Escrow Account, normal administrative functions of the Escrow Agent, including maintenance of 
the Escrow Agent’s records, follow-up of the Agreement’s provisions, and any other safekeeping duties 
required by the Escrow Agent under the terms of the Agreement.  Fee is based on Escrow Deposit being 
deposited in a “noninterest bearing deposit account”, of Citibank, N.A., FDIC insured to the applicable 
limits. 
 

Fee:  Waived.  
 
Tax Preparation Fee 
To cover preparation and mailing of Forms 1099-INT, if applicable for the escrow parties for each 
calendar year: 
 
 Fee:  Waived.  
 
Transaction Fees 
To oversee all required disbursements or release of property from the Escrow Account to any escrow 
party, including cash disbursements made via check and/or wire transfer, fees associated with postage and 
overnight delivery charges incurred by the Escrow Agent as required under the terms and conditions of 
the Agreement: 
 
  Fee:  Waived.  
 
Other Fees 
Material amendments to the Agreement: additional fee(s), if any, to be discussed at time of amendment. 
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Exhibit A-1 to Escrow Agreement 
 

 

EXHIBIT A-1 
 

Certificate as to Buyer’s Authorized Signatures 
 

The specimen signatures shown below are the specimen signatures of the individuals who have been 
designated as authorized representatives of Buyer and are authorized to initiate and approve transactions 
of all types for the Escrow Account or accounts established under this Agreement, on behalf of Buyer.  
The below listed Persons (must list at least two individuals, if applicable) have also been designated Call 
Back Authorized Individuals and will be notified by Citibank N.A. upon the release of Escrow Deposit 
from the Escrow Account. 
 

Name / Title / Telephone  Specimen Signature 
   
   
   
Name  Signature 
   
   
Title   
   
   
Phone  Mobile Phone 
   
   
   
   
Name  Signature 
   
   
Title   
   
   
Phone  Mobile Phone 
   
   
   
Name  Signature 
   
   
Title   
   
   
Telephone  Mobile Phone 

 
NOTE: Actual signatures are required above.  Electronic signatures, “Docusigned” signatures and/or 
signature fonts are not acceptable.  
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Exhibit A-2 to Escrow Agreement 
 

EXHIBIT A-2 
 

Certificate as to Seller’s Authorized Signatures 
 

The specimen signatures shown below are the specimen signatures of the individuals who have been 
designated as authorized representatives of Seller and are authorized to initiate and approve transactions 
of all types for the Escrow Account or accounts established under this Agreement, on behalf of Seller.  
The below listed Persons (must list at least two individuals, if applicable) have also been designated Call 
Back Authorized Individuals and will be notified by Citibank N.A. upon the release of Escrow Deposit 
from the Escrow Account. 
 

Name / Title / Telephone  Specimen Signature 
   
   
   
Name  Signature 
   
   
Title   
   
   
Phone  Mobile Phone 
   
   
   
   
Name  Signature 
   
   
Title   
   
   
Phone  Mobile Phone 
   
   
   
Name  Signature 
   
   
Title   
   
   
Telephone  Mobile Phone 

 
NOTE: Actual signatures are required above.  Electronic signatures, “Docusigned” signatures and/or 
signature fonts are not acceptable.  
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Exhibit E to Asset Purchase Agreement 

EXHIBIT E 

Form of Transition Services Agreement 

[See attached.] 
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Final Form 

KE 70281300 

TRANSITION SERVICES AGREEMENT 

This TRANSITION SERVICES AGREEMENT (this “Agreement”) is dated as of [●], 
2020 (the “Effective Date”) by and between American Cementing, LLC, a Delaware limited 
liability company (“Service Recipient”) and BJ Services, LLC, a Delaware limited liability 
company (the “Service Provider”). Service Recipient and Service Provider are referred to herein 
individually as a “Party” and collectively as the “Parties.” Capitalized terms not otherwise defined 
herein shall have the meanings set forth in the Purchase Agreement (as defined below). 

RECITALS 

WHEREAS, as set forth in the Asset Purchase Agreement, dated as of August 6, 2020 (the 
“Purchase Agreement”), by and among Service Recipient and Service Provider, Service Recipient 
has agreed to purchase from Service Provider and Service Provider has agreed to sell, transfer, 
assign and deliver to Service Recipient, in accordance with inter alia, sections 105, 363, 365, 1123, 
1129, 1141 and 1142 of the Bankruptcy Code, the Acquired Assets, together with certain Assumed 
Liabilities, upon the terms and subject to the conditions set forth in the Purchase Agreement; and 

WHEREAS, in connection with the transactions contemplated by the Purchase 
Agreement, Service Provider will provide Service Recipient certain transition services, on the 
terms and conditions set forth and as described herein; 

NOW, THEREFORE, in consideration of the recitals and the mutual covenants, 
representations, warranties and agreements contained herein, the Parties agree as follows:  

1. Services Provided. 

1.1. During the period commencing on the Effective Date and ending on the 
Termination Date, subject to the terms hereof, Service Provider shall provide to 
Service Recipient the services described on Annex A to this Agreement (each a 
“Service” and collectively, the “Services”), in each case until such Services are 
terminated in accordance with the terms hereof. Unless otherwise agreed to in 
writing by the Parties, all fees for such Services will be paid by Service Recipient 
in accordance with Section 2 and Section 3 below. Service Recipient acknowledges 
and agrees that Service Provider and certain of its Subsidiaries are debtors in the 
Bankruptcy Case and that, as such, it and such Subsidiaries are subject to limitations 
on debtors under chapter 11 of the Bankruptcy Code and subject to any orders of 
the Bankruptcy Court, and that, in addition, Service Provider is in the process of 
winding down, has significant limitations on its resources and has a limited ability 
to retain employees. Service Recipient agrees that the obligations and efforts 
(including commercially reasonable efforts) of the Service Provider set forth herein 
are qualified accordingly. 

1.2. Service Provider shall perform the Services in a commercially reasonable manner 
not materially inconsistent, with the level of quality and the manner of the 
performance of such services by Service Provider in respect of the operations of the 
Business immediately prior to the Effective Date, subject to the limitations set forth 
in the last two sentences of Section 1.1 above. In furtherance of the foregoing, 
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Service Recipient acknowledges that, in connection with performing the Services 
hereunder, Service Provider shall have no obligation to change any practices or 
processes used by it prior to the Effective Date in performing the Services. 
EXCEPT AS SET FORTH IN THE FIRST SENTENCE OF THIS SECTION 1.2, 
THE SERVICES ARE FURNISHED HEREUNDER ON AN “AS IS” 
CONDITION AND ON A “WHERE IS” BASIS, AND WITHOUT 
REPRESENTATION, WARRANTY OR CONDITION OF ANY KIND, 
EXPRESS OR IMPLIED, INCLUDING ANY WARRANTY OR CONDITION 
OF NON-INFRINGEMENT, MERCHANTABILITY OR FITNESS FOR ANY 
PARTICULAR PURPOSE. Nothing in this Agreement shall require Service 
Provider to take or refrain from taking any action that, in Service Provider’s 
reasonable judgment, could reasonably be expected to result in any breach or 
violation of any Law, any limitation imposed by Service Provider’s financing or its 
bankruptcy process or any contract to which Service Provider or any of its 
Subsidiaries is a party.  

1.3. The Services will be provided during normal working hours and otherwise as 
reasonably requested or reasonably necessary to perform the Services. To the extent 
that Service Recipient is required to gain access to the Service Provider’s 
information technology infrastructure during the course of the provision of the 
Services, Service Provider shall provide Service Recipient and its employees such 
access to such information technology infrastructure in the same general manner as 
it made such information technology infrastructure available to Service Provider’s 
employees and contractors prior to the Effective Date. Service Recipient shall make 
available on a timely basis to Service Provider such information and materials as 
Service Provider may reasonably request, to the extent necessary to enable Service 
Provider (or an Affiliate of Service Provider or approved third-party service 
provider) to provide the Services, at no additional cost to Service Provider. Service 
Recipient shall provide Service Provider (or an Affiliate of Service Provider or 
approved third-party service provider) with reasonable access to Service 
Recipient’s premises or the Acquired Assets to the extent necessary for Service 
Provider to provide the Services, provided that all parties to which Service 
Recipient provides access shall conform to the policies and procedures of Service 
Recipient concerning health, safety and security.   

1.4. Service Provider may (a) use its personnel, its Affiliates, and the personnel of such 
Affiliates and/or (b) employ the services of other third parties, in each case, to 
perform any or all of Service Provider’s obligations to provide Services under this 
Agreement; provided, that, for the purpose of providing any of the Services 
hereunder, the employment of any third party not already, as of immediately prior 
to the Effective Date, used by the Service Provider to perform functions included 
in such Services shall require the prior written consent of Service Recipient, which 
consent shall be in Service Recipient’s sole discretion. Service Provider shall be 
liable for the failure of any subcontractor to continue providing Services, except to 
the extent that such failure is due to the fault of Service Recipient. 
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1.5. Management of, and control over, the provision of all other Services and portions 
of the Services in accordance with the terms hereof (including the determination or 
designation at any time of the equipment, employees and other resources of Service 
Provider to be used in connection with the provision of such Services) shall reside 
solely with Service Provider, including with respect to all labor matters relating to 
any employees of Service Provider. Notwithstanding the foregoing, all Services 
listed on Annex A shall be provided in such a manner as to complete the required 
Services on or before the Termination Date. 

1.6. The Parties each agree to (a) designate an appropriate point of contact and 
coordination for all questions and issues relating to the Services during the Term 
(as defined below) of this Agreement (each a “Transition Manager” and 
collectively, the “Transition Managers”) and (b) make available the services of 
appropriate qualified employees and resources to allow for the provision of the 
Services and to allow each Party to perform its duties, responsibilities and 
obligations related to the Services. The Transition Manager for Service Provider 
will be [●] and the Transition Manager for Service Recipient will be [●]. 

1.7. In providing the Services, Service Provider shall not be obligated to: (a) hire any 
additional employees; (b) maintain the employment of any specific employee; (c) 
purchase, lease or license any additional equipment or software; (d) create or supply 
any documentation or information not currently existing or available without 
commercially unreasonable effort; (e) pay any costs related to the transfer or 
conversion of data or other information to Service Recipient; (f) enter into 
additional contracts or agreements or change the scope of current contracts or 
agreements. Moreover, notwithstanding anything herein to the contrary, nothing 
herein shall prevent Service Provider from taking any reasonable actions in 
response to COVID-19 or any COVID-19 Measures, and no such actions shall be 
deemed to violate or breach this Agreement in any way. 

1.8. Service Provider and Service Recipient each acknowledge the transitional nature of 
the Services, and Service Recipient agrees that it shall use commercially reasonable 
efforts to make a transition of each Service to its own internal organization or to 
obtain alternate third-party sources to provide the Services, and to migrate any 
Documents or other information comprising the Acquired Assets to Service 
Recipient, in each case as soon as reasonably possible following the Closing. 
Service Provider is not obligated to create any Documents or other information for 
Service Recipient or to provide them in a form or format other than the form or 
format in which they exist as of the Effective Date. Service Provider will provide 
the Documents and other information comprising Acquired Assets to Service 
Recipient in the formats and on media used by Service Provider, or native to the 
system in which such data or information resides. If Service Provider has any such 
information in an electronic format, Service Provider will deliver such information 
in such electronic format.  

1.9. For the avoidance of doubt, the Services do not include the rendering of any legal 
advice or opinion or the provision of any legal representation.  
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2. Fees. 

2.1. As consideration for the Services provided hereunder, Service Recipient shall pay 
to Service Provider a fee equal to: 

(a) the amount of all wages, bonuses and commissions, employee benefits 
(including worker’s compensation and healthcare benefits), and payroll taxes 
relating to employment or engagement of all employees, independent 
contractors or agents of Service Provider that are providing Services, and all 
direct and indirect costs and expenses for general and administrative expenses, 
including but not limited to office space, office supplies, equipment and all 
other overhead expenses of a similar nature, in each case based on the allocation 
of the time of such personnel spent providing the Services (relative to the other 
time spent by such personnel in providing services to Service Provider or its 
Affiliates other than the Services) and allocation of other such costs used in the 
performance of the Services (relative to the extent such costs are for the benefit 
of Service Provider or its Affiliates other than in respect of the Services) 
(“Service Costs”); plus 

(b) an amount equal to 15% of the Service Costs (the “Surcharge”); plus  
(c) any and all documented out-of-pocket expenses and costs, including Taxes 

incurred by or on behalf of Service Provider or any of its Subsidiaries in 
connection with the provision of the Services hereunder to the extent such 
expenses and costs are not otherwise included in the Service Costs (the 
“Reimbursable Expenses” and, collectively with the Service Costs and the 
Surcharge, the “Fees”).  All out-of-pocket costs and expenses incurred by or on 
behalf of the Service Provider or its Affiliates in providing the Services that are 
not Service Costs shall be Reimbursable Expenses hereunder.  

The allocation of Service Costs set forth in clause (a) shall be monitored and 
recorded by Service Provider and provided to Service Recipient along with 
reasonable supporting information, and all records related to such allocation shall 
be available for audit or inspection by Service Recipient upon prior written 
reasonable request. 

2.2. The Parties acknowledge and agree that on the Effective Date, the Service Recipient 
shall pay $[●]1 as the estimated Fees to be incurred hereunder (the “Budgeted 
Fees”). Service Provider shall use reasonable efforts to apprise Service Recipient 
of any material Reimbursable Expenses that were not contemplated as comprising 
the Budgeted Fees prior to incurrence of such Reimbursable Expenses; provided 
that this shall not be deemed to waive any right of Service Recipient to reasonably 
challenge whether an asserted expense that is not a Budgeted Fee qualifies as a 
Reimbursable Expense. 

                                                 
1  Note to Draft: Parties to reasonably cooperate in good faith to determine amount prior to Closing.  
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2.3. Within ten (10) Business Days following the Termination Date of this Agreement, 
Service Provider shall provide to Service Recipient a report of the amounts of 
Service Costs and Reimbursable Expenses incurred by or on behalf of Service 
Provider in providing the Services during the Term (and reasonably detailed 
documentation evidencing such amounts), and if such actual Service Costs and 
Reimbursable Expenses are different from the aggregate amount of Budgeted Fees 
(after accounting for the Surcharge) paid to the Service Provider, including from 
the Designated Deposit Accounts pursuant to Section 3.2(a) (such aggregate 
amount, the “Prepaid Fees”), then the Parties shall work in good faith to reconcile 
the discrepancy, and the Service Provider shall pay to the Service Recipient (in the 
event such actual Fees are less than the Prepaid Fees) or the Service Recipient shall 
pay to the Service Provider (in the event such actual Fees exceed the Prepaid Fees), 
as applicable, the difference between such amounts as promptly as practicable, but 
in no event later than three (3) Business Days, after such reconciliation; provided 
that any and all Fees that are Taxes actually incurred by or on behalf of Service 
Provider or its Affiliates shall be the responsibility of Service Recipient, and shall 
be paid promptly after receipt by Service Recipient of a copy of such actual and 
documented Taxes.  

2.4. During the Term of this Agreement and for one month after the Termination Date, 
Service Recipient shall have the right, during normal business hours and on prior 
written notice to take such actions as are reasonably necessary to audit the amounts 
payable hereunder. 

3. Deposit and Application of Proceeds.  

3.1. If Service Provider receives proceeds from Service Recipient’s customers intended 
for or on the account of Service Recipient (collectively, “Proceeds”), such Proceeds 
shall be collected by Service Provider and deposited into one or more segregated 
depository accounts designated by, and solely owned and in the name of, Service 
Provider, which accounts shall be used for the deposit of the Proceeds and the 
disbursement of amounts payable as Reimbursable Expenses hereunder (the 
“Designated Deposit Accounts”). 

3.2. On each [Wednesday] during the Term, Service Provider and Service Recipient 
shall cooperate to jointly determine the Proceeds received during the prior week 
(i.e., Sunday through Saturday) and any additional Reimbursable Expenses that 
were not prepaid as Budgeted Fees and other deductions or offsets to the Proceeds, 
if any (the “Weekly Reconciliation”). Within five (5) Business Days after each 
Weekly Reconciliation, Service Provider shall disburse the Proceeds attributable to 
such Weekly Reconciliation from the Designated Deposit Accounts in the 
following order of priority: (a) to pay any Reimbursable Expenses incurred in 
excess of such amounts comprising the Budgeted Fees; and (b) to pay Service 
Recipient any remaining Proceeds. 

3.3. Within thirty (30) days after the end of the Term, or as soon as practicable 
thereafter, Service Provider and Service Recipient shall together work in good faith 
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to agree to a final, written reconciliation of the Proceeds (the “Final 
Reconciliation”), as a final settlement of accounts between Service Provider and 
Service Recipient. Within five (5) Business Days after the completion of the Final 
Reconciliation, Service Provider shall disburse the remaining Proceeds in the 
Designated Deposit Accounts based on the order of priority set forth in Section 3.2 
above. During the Term and thereafter until completion of the Final Reconciliation, 
Service Provider and Service Recipient shall have reasonable access during normal 
business hours to the records of the other Party relating to: (1) the Reimbursable 
Expenses; (2) the Proceeds; and (3) records relating to Service Provider’s 
provisions of the Services. 

4. Taxes. Service Recipient shall pay (or shall reimburse Service Provider for) all Taxes 
imposed on Service Provider or its Affiliates or that Service Provider or its Affiliates has 
any obligation to collect with respect to or relating to this Agreement, the Services or the 
performance by Service Provider of its obligations under this Agreement, other than 
income Taxes, gross receipt Taxes or similar Taxes imposed on the income or gross 
receipts of Service Provider. For the avoidance of doubt, such reimbursable Taxes include 
but are not limited to any value added, sales, use or excise Tax so long as such Taxes are 
properly evidenced and invoiced to Service Recipient. If additional amounts are 
determined to be due on the Services or the performance by Service Provider of its 
obligations under this Agreement, Service Recipient agrees to reimburse Service Provider 
for the additional amounts due from Service Provider including Tax, interest and penalty.  

5. Term and Termination. 

5.1. Term. This Agreement shall become effective on the Effective Date and, unless 
sooner terminated in accordance with the terms hereof, shall continue in effect until 
thirty (30) days after the Effective Date (the “Termination Date”), except as 
otherwise provided in this Section 5 (the “Term”). All Services will be terminated 
on the Termination Date, except as otherwise provided in this Section 5.  

5.2. Termination. This Agreement (or any of the individual Services) may be terminated 
earlier (and the Termination Date (with respect to such individual Services, if 
applicable) shall be effective as of such termination) in accordance with any of the 
following provisions: 

(a) By mutual written consent of the Parties;  
(b) By Service Recipient, upon fourteen (14) days’ prior written notice given at 

any time to Service Provider, effective as of the date specified in such 
written notice; or  

(c) By Service Recipient pursuant to any Law, Order or limitations imposed by 
the Bankruptcy Court or any financing and funding matters related thereto; 

5.3. Effect of Termination. For the avoidance of doubt, Service Recipient may terminate 
any Services without terminating the entire Agreement. Upon termination of any or 
all Services in accordance with this Section 5, (a) Service Provider shall have no 
further obligation to provide the applicable terminated Services and (b) Service 
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Recipient will have no obligation to pay Reimbursable Expenses to the extent 
incurred with respect to actions taken in the provision of such terminated Services 
after such termination, other than for or in respect of steps already taken by Service 
Provider in the provision of such Services prior to such termination. 
Notwithstanding the foregoing, upon the termination of this Agreement, or upon 
the termination of all Services provided hereunder, Service Provider shall be 
entitled to prompt payment or reimbursement of, and Service Recipient shall 
promptly pay and reimburse Service Provider for, all amounts accrued (whether or 
not invoiced) or due hereunder as of the date of such termination. 

5.4. Survival. Notwithstanding the expiration or early termination of this Agreement or 
any Services hereunder, this Section 5 and Sections 7 through 16 will survive 
termination of this Agreement. 

6. Intellectual Property. Subject to the terms and conditions of this Agreement, and without 
limitation on the terms of the Purchase Agreement, during the Term, Service Recipient 
grants to Service Provider and Service Provider hereby accepts a limited, non-exclusive, 
non-sublicenseable, non-transferable and non-assignable right to use the Acquired Assets 
solely for the purposes of performing the Services in accordance with the terms of this 
Agreement. Service Provider acknowledges that except as provided in the Purchase 
Agreement, (a) it has no right, title or interest in or to the Acquired Assets, and (b) all 
rights, title and interest in or to the Acquired Assets, express or implicit, belong exclusively 
to Service Recipient. 

7. Confidentiality. Each Party (in such capacity, the “Receiving Party”) acknowledges that it 
may have access to or otherwise receive certain information or data, regardless of whether 
it is in tangible form, concerning the business, plans, strategies, customers, technology, 
intellectual property, services, products and pricing (“Confidential Information”) of the 
other Party (in such capacity, the “Disclosing Party”) that is confidential, regardless of 
whether it is marked or identified as such. The terms and conditions of this Agreement will 
also be considered each Party’s “Confidential Information” hereunder. Confidential 
Information is of substantial value to the Disclosing Party, which value would be impaired 
if it was disclosed to third parties. The Receiving Party shall (a) not use the Confidential 
Information except for internal use to perform its obligations under this Agreement, (b) not 
disclose Confidential Information other than to its directors, officers, employees, 
representatives and advisors who are required to have access to such Confidential 
Information in order to perform the Receiving Party’s obligations under this Agreement, 
provided that such persons are directed to comply with the terms of this Section 7 as if they 
were a Receiving Party hereunder, and provided further that the Receiving Party shall be 
responsible for any breach of such terms by such persons, and (c) protect the confidentiality 
of such Confidential Information and avoid disclosure and unauthorized use thereof. If a 
Receiving Party is requested pursuant to, or required by, applicable Law or legal process 
to make any disclosure of Confidential Information, it shall first provide the Disclosing 
Party with prompt written notice of such request or requirement in order to enable the 
Disclosing Party to seek an appropriate protective order or other remedy (and if the 
Disclosing Party seeks such an order, the Receiving Party shall provide such cooperation 
as the Disclosing Party shall reasonably request at the Disclosing Party’s expense) and shall 
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consult with the Disclosing Party with respect to taking steps to resist or narrow the scope 
of such disclosure. 

8. Dispute Resolution. In the event of any dispute between the Parties with respect to the 
provision of any Service pursuant to this Agreement, each Party’s Transition Manager shall 
attempt to resolve the dispute and each Transition Manager will use his or her 
commercially reasonable efforts to resolve the dispute promptly. If the Transition 
Managers are unable to resolve the dispute within five (5) Business Days of the submission 
of the dispute to them, the Parties hereby irrevocably consent to the exclusive jurisdiction 
of the Chosen Courts for the resolution of any such dispute. The failure of the Transition 
Managers to resolve a dispute pursuant to this Section 8 shall not relieve a Party hereto of 
its obligations hereunder. 

9. Indemnification; Scope of Liability.  

9.1. Service Recipient shall indemnify Service Provider and its Affiliates and each of 
their respective officers, directors, members, representatives, agents and employees 
against and hold them harmless from any Losses incurred by any such indemnified 
person to the extent resulting from the performance of Services by Service Provider 
or any of its Affiliates, other than any Losses resulting from the gross negligence, 
fraudulent or bad faith acts, or willful misconduct of Service Provider, as 
determined by a court of competent jurisdiction in a final and nonappealable 
judgment. 

9.2. Except as otherwise specifically provided in this Agreement (and excluding the 
Fees and any other amounts payable by Service Recipient hereunder or under the 
Purchase Agreement or any claims arising under the Purchase Agreement), Service 
Provider acknowledges that its sole and exclusive monetary remedy with respect to 
any claims relating solely to this Agreement shall be pursuant to the terms of this 
Section 9. In furtherance of the foregoing, Service Provider and Service Recipient 
each hereby waives, each on behalf of itself and its respective Affiliates and 
indemnified parties hereunder, from and after the Closing, any and all rights, claims 
and causes of action they may otherwise have against Service Provider or any other 
party arising under or based upon Law or otherwise to the extent relating to this 
Agreement. To the maximum extent permitted by applicable Law, in no event shall 
any Loss for which indemnification is provided under this Section 9 include 
consequential, lost profits, special, punitive, incidental or indirect damages. 

10. Independent Contractor. The Parties hereto understand and agree that this Agreement does 
not make any of them an agent or legal representative of the other for any purpose 
whatsoever. No Party is granted, by this Agreement or otherwise, any right or authority to 
assume or create any obligation or responsibilities, express or implied, on behalf of or in 
the name of any other Party, or to bind any other Party in any manner whatsoever. The 
Parties expressly acknowledge that Service Provider is an independent contractor with 
respect to Service Recipient in all respects, including the provision of the Services, that 
Service Provider is solely responsible for its own employees and permitted contractors and 
that the Parties are not partners, joint venturers, employees or agents of or with each other. 
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11. Force Majeure. In the event that performance of any Service is interrupted, or performance 
of any terms or provisions of this Agreement (except for the payment of any Fees or any 
other amounts payable by Service Recipient hereunder) is delayed or prevented, in whole 
or in part, because of or related to compliance with any Order or Law, or because of riots, 
war, public disturbance, pandemic (including COVID-19 and any policy, procedure or 
protocol of Service Provider or its Affiliates in response to COVID-19 or any COVID-19 
Measures), strike, labor dispute, fire, explosion, storm, flood, earthquake, acts of God, acts 
of terrorism, unavailability of supplies, major breakdown or failure of transportation, 
manufacturing, distribution or storage facilities, or for any other reason that is not within 
the control of the Service Provider (each, a “Force Majeure Event”), then upon prompt 
written notice to the Service Recipient providing reasonable detail as to the nature of such 
Force Majeure Event, the Service Provider shall be excused from its obligations hereunder 
so long as such Force Majeure Event continues, and no liability shall attach against the 
Service Provider on account thereof.  

12. Entire Agreement. This Agreement and the Purchase Agreement (in each case, to the extent 
referenced herein) constitute the entire agreement of the Parties with respect to the subject 
matter hereof, and supersede all prior agreements, understandings and negotiations, both 
written and oral, between the Parties with respect to the subject matter hereof. 

13. Amendment; Waiver. Any provision of this Agreement may be (a) amended only in a 
writing signed by Service Provider and Service Recipient or (b) waived only in a writing 
executed by the person against which enforcement of such waiver is sought. No waiver of 
any provision hereunder or any breach or default thereof will extend to or affect in any way 
any other provision or prior or subsequent breach or default. 

14. Assignment. Neither Party may, directly or indirectly, in whole or in part, by operation of 
law or otherwise, assign or transfer this Agreement without the other Party’s prior written 
consent. Any attempted assignment, transfer or delegation without such prior written 
consent will be void. This Agreement will be binding upon and inure to the benefit of the 
Parties and their permitted successors and assigns. 

15. Annexes. Annex A shall be construed with and as an integral part of this Agreement to the 
same extent as if the same had been set forth verbatim herein. In the event of any 
inconsistency between the terms of Annex A and the terms set forth in the main body of 
this Agreement, the terms of this Agreement shall govern. 

16. Other Agreements. This Agreement is not intended to amend or modify, and should not be 
interpreted to amend or modify in any respect the rights and obligations of Service Provider 
and Service Recipient under the Purchase Agreement. Sections 10.3, 10.6, 10.7, 10.8, 10.9, 
10.13, 10.14, 10.15, 10.19 and 11.3 of the Purchase Agreement are hereby incorporated by 
reference and shall apply mutatis mutandis to the terms of this Agreement. 

[SIGNATURE PAGES FOLLOW] 

Case 20-33627   Document 292-1   Filed in TXSB on 08/07/20   Page 126 of 131



 

Signature Page - Transition Services Agreement  
 

IN WITNESS WHEREOF, the parties hereto have caused this Agreement to be executed 
as of the Effective Date. 

 SERVICE RECIPIENT 
  
AMERICAN CEMENTING, LLC 
 
By:  __________________________________ 
Name: __________________________________ 
Title: __________________________________ 
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Signature Page - Transition Services Agreement  

IN WITNESS WHEREOF, the parties hereto have caused this Agreement to be executed 
as of the Effective Date. 

  
SERVICE PROVIDER 
  
BJ SERVICES, LLC 
 
 
By:  __________________________________ 
Name: __________________________________ 
Title: __________________________________ 
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4812-9070-7911 

IN THE UNITED STATES BANKRUPTCY COURT 
SOUTHERN DISTRICT OF TEXAS 

HOUSTON DIVISION 

 )  
In re: ) Chapter 11 
 )  
BJ SERVICES, LLC, et al.,1 )

)
Case No. 20-33627 (MI) 

    Debtors. ) (Jointly Administered) 
 )  

 

NOTICE OF SALE AND REVISED SALE  
DEADLINES, AUCTION, AND HEARING DATE 

PLEASE TAKE NOTICE that on July 20, 2020, the above-captioned debtors and debtors 
in possession (collectively, the “Debtors”)2 each filed a voluntary petition for relief under 
chapter 11 of title 11 of the United States Code, 11 U.S.C. §§ 101–1532, in the United States 
Bankruptcy Court for the Southern District of Texas (the “Court”). 

PLEASE TAKE FURTHER NOTICE that on July 29, 2020, the Court entered the Order 
(I) Establishing Bidding Procedures for the Sale of the Cementing Business, (II) Scheduling Bid 
Deadlines and an Auction, (III) Approving the Form and Manner of Notice Thereof (IV) Approving 
Contract Assumption and Assignment Procedures, and (VI) Granting Related Relief 
[Docket No. 224] (the “Cement Business Bidding Procedures Order”) and the Order (I) Approving 
the Bidding Procedures with Respect to Certain of the Debtors’ Fracking Equipment and 
Intellectual Property, (II) Scheduling an Auction and a Sale Hearing, (IV) Approving the Form 
and Manner of Notices Related Thereto, (V) Approving Contract Assumption and Assignment 
Procedures, and (VI) Granting Related Relief [Docket No. 223] (the “Fracturing Business Bidding 
Procedures Order,” and together with the Cement Business Bidding Procedures Order, 
the “Bidding Procedures Orders”). 

FOR THE AVOIDANCE OF DOUBT, THE DEBTORS ARE CONSIDERING 
ANY AND ALL BIDS RELATING TO ALL OR A PORTION OF THE 
CEMENTING BUSINESS, THE FRACTURING BUSINESS, BOTH 

BUSINESSES, NON-FRACKING OR NON-CEMENTING ASSETS, AND/OR 
SUBSTANTIALLY ALL OF THE DEBTORS’ ASSETS (EITHER 

COLLECTIVELY OR SEPARATELY).  ANY PARTY WITH ANY INTEREST 
IN ANY OF THE DEBTORS’ ASSETS SHOULD CONTACT THE DEBTORS’ 

INVESTMENT BANKER AT THE CONTACT INFORMATION BELOW. 

                                                 
1  The Debtors in these chapter 11 cases, along with the last four digits of each Debtor’s federal tax identification 

number, are:  BJ Services, LLC (3543); BJ Management Services, L.P. (8396); BJ Services Holdings Canada, 
ULC (6181); and BJ Services Management Holdings Corporation (0481).  The Debtors’ service address is:  11211 
Farm to Market 2920 Road, Tomball, Texas 77375. 

2 Capitalized terms used but not yet defined herein have the meanings ascribed to such terms in Bidding Procedures 
Motion. 
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 PLEASE TAKE FURTHER NOTICE that the Debtors filed notices regarding the key 
dates contemplated by the Bidding Procedures Orders [Docket Nos. 278 and 279], which dates 
may be extended or otherwise modified by the Debtors.  See Bidding Procedures Orders, Ex. A 
at p.2.  (“The key dates for the Sale are as follows.  Such dates may be extended or otherwise 
modified by the Debtors.”) 

PLEASE TAKE FURTHER NOTICE that in Consultation with the Consultation Parties, 
and with the consent of the Official Committee of Unsecured Creditors (the “Committee”), the 
Debtors are extending the dates and deadlines contemplated by the Bidding Procedures Orders as 
follows:  

Date Event 

Bid Deadline August 17, 2020, at 11:59 p.m. (prevailing Central Time) 

Notice of Qualified Bidders August 18, 2020, at 7:00 p.m. (prevailing Central Time) 

Auction (if applicable) August 19, 2020, at a time to be determined  

Notice of Winning Bidder 
As soon as reasonably practicable after the conclusion of 
the Auction 

Deadline to Object to the Sale August 20, 2020, at 1:00 p.m. (prevailing Central Time) 

Sale Hearing August 21, 2020, at 11:00 a.m. (prevailing Central Time) 

PLEASE TAKE FURTHER NOTICE that the Debtors will seek approval of the Sale at 
a hearing scheduled to commence August 21, 2020 at 11:00 a.m. (prevailing Central Time) 
(the “Sale Hearing”) before the Honorable Marvin Isgur, United States Bankruptcy Judge for the 
Bankruptcy Court for the Southern District of Texas, at 515 Rusk Street, 4th Floor, Courtroom 
No. 404, Houston, Texas 77002. 

PLEASE TAKE FURTHER NOTICE that, except as otherwise set forth in the Bidding 
Procedures Order, any objections to the Transaction must:  (a) be in writing; (b) conform to the 
applicable provisions of the Bankruptcy Rules and the Local Rules; (c) state, with particularity, 
the legal and factual basis for the objection and the specific grounds therefor; and (d) be filed with 
the Court so as to be actually received by August 20, 2020 by 1:00 p.m. (the “Sale Objection 
Deadline”). 

PLEASE TAKE FURTHER NOTICE that, except as otherwise set forth in the Bidding 
Procedures Order, any objections to the proposed cure amounts or the assumption and assignment 
of Contracts must:  (a) be in writing; (b) conform to the applicable provisions of the Bankruptcy 
Rules and the Local Rules; (c) state with particularity the legal and factual basis for the objection 
and the specific grounds therefor; and (d) be filed with the Court so as to be actually received 
two (2) days prior to the Sale Hearing. 
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CONSEQUENCES OF FAILING TO TIMELY MAKE AN OBJECTION 

ANY PARTY OR ENTITY WHO FAILS TO TIMELY MAKE AN OBJECTION TO THE 
SALE ON OR BEFORE THE SALE OBJECTION DEADLINE IN ACCORDANCE 

WITH THE BIDDING PROCEDURES ORDER SHALL BE FOREVER BARRED FROM 
ASSERTING ANY OBJECTION TO THE SALE. 

PLEASE TAKE FURTHER NOTICE that copies of the Bidding Procedures Orders, as 
well as all related exhibits and all pleadings filed in these chapter 11 cases, are available:  (a) free 
of charge upon request to Donlin, Recano & Company Inc. (the notice and claims agent in these 
chapter 11 cases), by visiting the website maintained in these chapter 11 cases at 
www.donlinrecano.com/bjs, or (b) for a fee via PACER by visiting http://www.txs.uscourts.gov. 

PLEASE TAKE FURTHER NOTICE that you may obtain additional information 
concerning the above-captioned chapter 11 cases at the website maintained in these chapter 11 
cases at www.donlinrecano.com/bjs.  

Investment Banker Contact information for Interested Parties: 
Simmons Energy, a division of Piper Sandler & Co., 

609 Main Street, Suite 3800 
Houston, Texas 77002, 

Sanjiv Shah (sanjiv.shah@simmonspsc.com) 
Tim McEuen (tim.mceuen@simmonspsc.com) 

Steve Erzinger (steve.erzinger@simmonspsc.com) 
Kirby Stockard (kirby.stockard@simmonspsc.com) 
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Houston, Texas   
August 10, 2020   
   
/s/ Paul D. Moak   
GRAY REED & McGRAW LLP  KIRKLAND & ELLIS LLP 
Jason S. Brookner (TX Bar No. 24033684)  KIRKLAND & ELLIS INTERNATIONAL LLP 
Paul D. Moak (TX Bar No. 00794316)  Joshua A. Sussberg, P.C.  
Amber M. Carson (TX Bar No. 24075610)  Christopher T. Greco, P.C. (admitted pro hac vice) 
1300 Post Oak Boulevard, Suite 2000  601 Lexington Avenue 
Houston, Texas 77056  New York, New York 10022 
Telephone: (713) 986-7127  Telephone: (212) 446-4800 
Facsimile: (713) 986-5966  Facsimile: (212) 446-4900 
Email:   jbrookner@grayreed.com  Email:  joshua.sussberg@kirkland.com 
  pmoak@grayreed.com    cgreco@kirkland.com 
  acarson@grayreed.com   
  -and- 
Proposed Co-Counsel to the Debtors   
and Debtors in Possession  Samantha G. Lawrence (admitted pro hac vice) 
  Joshua M. Altman (admitted pro hac vice) 
  300 North LaSalle Street 
  Chicago, Illinois 60654 
  Telephone:   (312) 862-2000 
  Facsimile:    (312) 862-2200 
  Email:   samantha.lawrence@kirkland.com 
    josh.altman@kirkland.com 
   
  Proposed Co-Counsel to the Debtors 
  and Debtors in Possession 
   

 

 

 
 
 
 
 

Certificate of Service 
 

 I certify that on August 10, 2020, I caused a copy of the foregoing document to be served 
by the Electronic Case Filing System for the United States Bankruptcy Court for the Southern 
District of Texas. 
 

/s/ Paul D. Moak 
Paul D. Moak 
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Review Of Bids Presented After Auction¹Review Of Bids Presented After Auction¹Review Of Bids Presented After Auction¹Review Of Bids Presented After Auction¹

¹ Agent defined as DLA Piper on behalf of GACP Finance and term loan lenders. 
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IN THE UNITED STATES BANKRUPTCY COURT 
FOR THE SOUTHERN DISTRICT OF TEXAS 

HOUSTON DIVISION 

 )  
In re: ) Chapter 11 
 )  
BJ SERVICES, LLC, et al.,1 ) Case No. 20-33627 (MI) 
 )  
   Debtors. ) (Jointly Administered) 
 )  

 
DECLARATION OF SANJIV SHAH IN SUPPORT OF PROPOSED SALES 

Pursuant to 28 U.S.C. § 1746, I, Sanjiv Shah, hereby declare as follows under penalty of 

perjury: 

Professional Background and Qualifications 

1. I am a Managing Director and Co-Head of Energy Investment Banking of Simmons 

Energy, a division of Piper Sandler & Co. (“Simmons”), an investment banking firm with principal 

offices located at 609 Main Street, Suite 3800, Houston, TX 77002.  The debtors and debtors in 

possession (collectively, the “Debtors”) have retained Simmons as their investment banker to 

assist in the marketing and sale of their cementing services business (the “Cementing Business”) 

in these chapter 11 cases. 

2. Simmons is the energy industry division of a full-service investment banking firm, 

Piper Sandler & Co., which provides financial advisory services in the areas of mergers and 

acquisitions, capital raising, and restructuring, across a broad range of industries.  Simmons and 

                                                 
1  The Debtors in these chapter 11 cases, along with the last four digits of each Debtor’s federal tax identification 

number, are:  BJ Services, LLC (3543); BJ Management Services, L.P. (8396); BJ Services Holdings Canada, 
ULC (6181); and BJ Services Management Holdings Corporation (0481).  The Debtors’ service address is:  11211 
Farm to Market 2920 Road, Tomball, Texas 77375. 
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its senior professionals have extensive experience in advising on transactions involving oilfield 

services companies.  Simmons’ parent company and its senior professionals have extensive 

experience in the reorganization and restructuring of distressed companies, including in the energy 

industry, both out of court and in these chapter 11 cases. 

3. I personally have over 12 years of investment banking experience advising 

companies in connection with transactions involving oilfield services companies, including with 

respect to mergers and acquisitions, capital markets projects, other financings, and restructuring 

projects.  My financial advisory engagements span more than 100 closed transactions or 

assignments, including several in the hydraulic fracturing and cementing services lines that are 

comparable or competitors to the Debtors.  Prior to joining Simmons, I was a corporate banker in 

the Financial Institutions Group at Citigroup NA Zurich, where I worked for 2 years, and a product 

controller for Fixed Income Credit Markets at Citigroup Global Markets Limited, where I worked 

for 2 years.  I hold a Bachelor of Science degree with honors in Economics from the University of 

Manchester. 

4. I submit this declaration (this “Declaration”) in support of the Debtors’ Emergency 

Motion for Entry of an Order (I) Establishing Bidding Procedures for the Sale of the Cementing 

Business, (II) Scheduling Bid Deadlines and an Auction, (III) Approving the Form and Manner of 

Notice Thereof, (IV) Approving Contract Assumption and Assignment Procedures, and 

(V) Granting Related Relief [Docket No. 39] (the “Bidding Procedures Motion”),2 the Notice of 

                                                 
2  Capitalized terms used but not defined herein have the meaning ascribed to such terms in the Bidding Procedures 

Motion. 
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Sale and Revised Sale Deadlines, Auction, and Hearing Date. Auction [Docket No. 330] 

(the “Notice of Sale”), and the sale orders related to the foregoing.   

5. The statements in this Declaration are, except where specifically noted, based on 

my personal knowledge or opinion, on information I have received from the Debtors’ employees 

or advisors, or employees of Simmons working directly with me or under my supervision, 

direction, or control, or from the Debtors’ books and records maintained in the ordinary course of 

their businesses. 

6. I am not being specifically compensated for this testimony other than through 

payments received by Simmons as a professional retained by the Debtors.  If I were called upon 

to testify, I could and would competently testify to the facts set forth herein.  I am authorized to 

submit this Declaration on behalf of the Debtors. 

The Marketing Process and the Stalking Horse Agreement 

7. The Debtors retained Simmons in June 2020 to assist them with the proposed sale 

of certain assets, including the Cementing Business, as a going concern or otherwise (each a “Sale” 

and collectively the “Sales”).  Since then, Simmons has rendered investment banking advisory 

services to the Debtors in connection with the Sale of their Cementing Business and other assets.  

Simmons, on behalf of the Debtors, contacted 94 parties regarding the sale of the Cementing 

Business, 34 of which executed non-disclosure agreements.  Eight parties met with management 

or did site visits to view the Debtors’ assets and 4 parties submitted an indication of interest.  As 

the Debtors sale expanded (as described below), I informed all 94 parties of the expanded asset 

lists and sought their bids.  
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8. I conducted the marketing process in accordance with the Cementing Bidding 

Procedures.  After the Stalking Horse Bid Deadline, the Debtors determined to execute the Stalking 

Horse Agreement with American Cementing, LLC (“American Cementing”). In my professional 

judgement, the Stalking Horse Agreement set a more than reasonable valuation floor for the 

business, and several interested bidders stopped doing work because they could not reach that sale 

price.  Nonetheless, I continued searching for a higher and better offer.  

9.  I understand that following conversations with the Creditors’ Committee, the 

Debtors agreed to solicit any and all bids for any and all of the Debtors’ assets.3  Accordingly, the 

Debtors filed the Notice of Sale indicating that the Debtors were pursuing the sale of any of the 

Debtors’ assets. My team made outbound calls and fielded inbound calls regarding the assets. We 

also worked with the prospective bidders to facilitate diligence, increase their bid and foster a 

competitive process. The Debtors ultimately received four additional bids for various non-

overlapping assets by the Bid Deadline.  

10. On August 19 and 20, 2020, the Debtors held a virtual Auction for certain of the 

Debtors’ assets.  As a result of that Auction, the Debtors named five successful Bidders for 

different lots of assets.  Three of those sales had no competitive bids and are uncontested.  These 

include the Cementing Stalking Horse Bid and two bids by Baker Hughes Oilfield Services (such 

bids collectively, the “Successful Bids” and such bidders collectively, the “Successful Bidders”). 

11. I believe that each of the Successful Bids were negotiated, proposed, and entered 

into by the Debtors and the applicable counterparty without collusion, in good faith, and from 

                                                 
3  For the avoidance of doubt, the Simmons team was already doing that, but was concentrating its efforts on 

going-concern sales. 
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arm’s-length bargaining positions, and that the purchase price was not controlled by any agreement 

among bidders.  I am not aware of any facts indicating that the Successful Bids were entered into 

for the purpose of hindering, delaying, or defrauding creditors.   

12. Moreover, I am not aware of any facts indicating that either the Debtors or the 

Successful Bidders are fraudulently entering into the transactions contemplated by the Successful 

Bids.  I believe that each of the Successful Bidders acted in compliance with the Bidding 

Procedures and conducted itself in good-faith and in a non-collusive, fair manner.  Also, I believe 

that the Successful Bidders are purchasing the Debtors’ assets in good-faith and for value, and are 

good-faith purchasers.  I believe the Successful Bids represents the highest and otherwise best 

offer for the purchase of the assets contemplated thereby.  

13. Given the extensive marketing to date, the lack of viable alternative bids, and the 

time sensitive nature of the proposed transaction, I do not believe an additional auction or 

continued marketing would produce any higher bid.  I believe the purchase price provides greater 

value for the sold assets than the Debtors would otherwise generate from the liquidation of such 

assets piecemeal.  As such, I believe the Successful Bids represents a significant opportunity to 

recognize value from the Debtors’ assets and maintain the Cementing business as a going-concern.  

Any further delay will put at risk one of the only possible going-concern segments of the Debtors’ 

estates, resulting in substantial diminution in the value of the Debtors’ estates to the detriment of 

all parties in interest.  The Successful Bids have unanimous support of all of the Debtors’ creditor 

groups.    

14. I believe it is important that the Cementing Business sale is approved at this time 

in order to expeditiously move towards a closing and avoid a default. I am unaware of any 
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assurances that American Cementing would not exercise its rights to terminate the Stalking Horse 

Agreement if the Sale is not timely approved.  In such circumstances, the Debtors would lose an 

opportunity to further save jobs and it would be harmful to vendors and customers. 

15. Overall, I believe that the Successful Bids are the highest and best offer for the 

Debtors’ respective assets and includes fair and reasonable terms that maximize the value of the 

Debtors’ estates for the benefit of all stakeholders, as the Debtors are duty-bound to do.  I also 

believe the Cementing Business sale is the only viable transaction that will preserve the Debtors’ 

Cementing Business as a going concern and is the only actionable alternative to a destructive 

liquidation of that business.  In light of the current market conditions and liquidity constraints, I 

believe further delays in the approval and consummation of the Cementing Business Sale may 

materially harm the Debtors ability to sell the assets at the contemplated price.   

Conclusion 

16. Based on the foregoing, I believe that approval the Successful Bids maximizes the 

value of the Debtors’ estates by preserving the Debtors’ Cementing Business as a going concern, 

and is the highest and best offer for the assets contemplated to be sold by the Successful Bids. 

Therefore, I believe it is appropriate that the Court approve the Successful Bids on the terms set 

forth therein.   

 

 

[Remainder of page intentionally left blank]
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Pursuant to 28 U.S.C. § 1746, I declare under penalty of perjury that the foregoing 

statements are true and correct to the best of my knowledge, information, and belief. 

Dated:  August 21, 2020 Respectfully submitted, 
 
 
/s/ Sanjiv Shah 

 Sanjiv Shah 
Managing Director and Co-Head of Energy 
Investment Banking 
Piper Sandler & Co. 
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